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A BRIEF HISTORICAL-JURIDICAL REVIEW IN ORDER
TO ESTABLISH THE UTI POSSIDETIS JURIS




Juat Lo give o rough overview of how Lhe different politleal divisions
troso among the Spanish colonies which Loday make up the lerritory of
gome Cenlrnl Ameriean eountries and Colombia, o brief deseriplion will he
iven of the process that ended in 1810 —the date which murked the be-
gloning of the revolution-for-freedom epic,

Recourse hus been mude heve to fundamental eitalions from the more
important deerees in ovder to afford o better understanding of the mutter
averall, However, it must be made elear that this Jong-drawn-out process
of politieal demareation was examined exhuustively for a century by illus-
trious jurists, diplomats and public figures of Costa Riea, Niearngun, Pa-
namii and Colombia, Further, arbitration was carried out several limes and
trenties on borders were drawn up, which are plainly in foree and absolute-
ly valid, and whose terms arve final and unappealable,

Some maps have also been included, which should enly be considered
help in following the course of events, not & detailed description of the
BRI,

The const between the Golfo de Urabd (the Gulf of Urabd) and the
Cabo Gracins a Dios (Cape Gracias o Dios), discovered by Christopher Co-
lumbus on his fourth journey, was named “Veragua”, and was given to
that Genoese admiral by the Spanish Crown, On his denth, the territory was
placed under the leadership of Diego de Nicuesa through the Royal Charter
of June 9, 1608, as Tollows:

“Considering o cerlain settlement that the King my Lord
and Futher ovdered established through Alonso de Ojeda and
you Diego de Nicuesa, whieh by our mandate is to be in the gulf
and lands of Urabd and Veragua. .. to you Diego de Nicuesa in
the purt of Veragua and to Alonso de Ojeda in the part of
Urabii. .." (1)

Although the borders between these two jurisdictions were not pre-
cisely determined, De las Casas and Herrera® stated that the jurisdiction

(1) Rivas, Pedro Limites entre Honduras y Niearsgua en el Atlintico (Teguci-
galpa: Talleres Tipogrificos Nocionoles, 1938), p. 6.
* Two well-known Spanish clironiclers of the Sixteenth Century,




Golfo de Urabi to the Cabo Gr:-cl?s a
Dios (see map), Difficulties of all kinds hindered the conquest &Iﬂﬂ g@?}:
zation assigned to Nicuesa, Therefore, on July 27, 1513, 2 edrarlits Gi;lden
was designated Governor and Captain-General of #0gstilla de Oro” ( g

Castile) a name given to a portion of the original Veragua but lwnr:\mmu
Don Diego Colén’s rights as Columbus's son and legitimate SLt'L‘LeSS{I!r:
which rights Colén had been reasserting over Veragua for many years:

under Nicuesa extended from the

“_..it is my wish and desire being within my jurisdiction,
that you Pedrarias Dévila, have for us and in our name the
governorship and captaincy-genersl of all the people and ships
that are going on this armada, as well as of all the people and
ships that may be there, or will be there of that may Igave
heneeforth to this land of Castilla de Oro, so long as the province
of Veragua is not infringed upon of included, as its governorship
belongs to Admiral Don Diego Colén, since his father personally
discovered it..." (2) !

In 15684 the Crown appointed Felipe Guliérrez as Governor of Veragua,
whosze jurisdiction was assigned as follows:

.. .the Province of Veragua which is on the coast of Tierra
Firme in our Indies of the Ocean Sea, which extends from the
outermost limits of Castilla de Oro, called Tierra Firme, which
were marked out to Pedrarias Dévila and to Pedro de los Rios,
governors, to whom it was given, up to the Cabo Gracias &
Dios...” (8) !

Through Royal decree of the same date, the rights which the Coldn
family had been claiming over the territory were honoured. However, it is
clear that the mentioned rights did not extend over the whole Province of
Veragua, The rapid increase and development of said territories prompted
the Crown to create through Royal Charter of February 80, 1535, the Au-
diencia de Panama, which was added in 1588, and whose appointed jurisdic-
tion was as follows: "

“.. .the Province of Castilla de Oro, up to Portabelo and its
land: the city of Nati and its land: the Governorship of Vera-
gua..." (4) !

(2) Rivas, F,, op. cit, p. 60,

. () de Paralta, Manuel M., Costa Riea, Nicaragua y Panamé en ¢l wiglo XVI: su
historia y sus limites (Madrid: Librerfa de M, Murillo, 1883}, p. 89, |

(4) Borda, Fidel, Limites de Colombia con Costa Rica (Bogotd: Imprents Luz,
1896), p. 240,
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In the year 1636, after a prolonged debate, Cardinal Fray Gareia de
Loaysa settled the matter which ended the ease between the Crown and the
Colin family, thus giving rights to Admiral Luis Colén ever part of the
Veragun province —a square of 25 leagues which extended towards the
vast to nearby Bahia de “Zarabaré o del Almirante™ (the Bay of Zarabard,
m;;‘;:u Admiral's Bay)— as determined by the Royal Order of January 19,
1537

“Twenty five leagues of land squared out in the Province
of Veragua, which begins at the Belén River, inclusive, and runs
down n parallel as far ns the western part of the Zarabard Bay,
and all the leagues that may yet be missing to complete the
above. .. another twenty five leagues along a meridian running
North to South, and let a few more extend from the Beléa
River along the meridian of that River...” (5}

Two months afterwards, since Felipe Gutiérrez had failed to accomplish
the Commission of 1534, and thereafter went hix way to Peri, the whole
Province of Veragua came under to Governorship of Tierra Firme (as the
Audiencia de Panamé was also ealled) ; through Royal Charter of March 2,
1657

“Let all the Province of Veragua belong to the Governorship
of Tierra Firme." (6)

As can be appreciated, the vast Province of Veragua was bordered on
the west by the Province of Nicaragua, which had been created in 1527.
Regarding Veragua, as already described, certain rights and privileges were
assigned to the Colén family within the square of 25 leagues. In any case,
the whele Province was added to the Audiencia de Panamé or Tierra Firme
by the Royul Charter of March 2, 1537,

The lack of an outlet to the Caribbean Sen continued to trouble the
Province of Nicaragua, whose residents petitioned the Crown to alter the
situation. The Spanish Government did not consent, and by the Royal Com-
mission of November 29, 1540, Diego Gutiérrez was authorised to conquer
and settle in the Provinee of Veragua. In the same document the borders
of the latter province with Nicarngua wers established:

“And likewise, provided you do not bequeath the lake of Ni-
caragua and fifteen leagues, since these fifteen leagues and that
lake shall remain and do remain part of the governorship of
Nicaragua.” (T)

{5) Rivas, op. cit, p. 24

(6) Pérez Soto, Antonio, Recopilaciin de Leyes de Indiss, Tome 2, (ird, Ed)
{Madrid, 1774}

{7) Rivas, op. cit, p. 76
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croated and was shottad fts tennitony s folows:

wAmd let it have for a disiwit this Provizee of (f;:ﬁ:cm:;:t
and those of Nicaragus, Chape, Higwems Cape Hondurss, the
Verapez, wnd Secemusen. 7 ()

3¢ made of the geveemorship ov Province of Vera-

Patently, no wenth = SRIp A i
gos, which had slresdy been added 1o the Audiencis de Panamd, s already

mentiooed. ‘

In 1556 s fingd srreement was reachad between the !:?mm a::d‘:him-.-
ral Lais Colén, whe rencenced the rights granted o himin the Province of
Versgea. The Spanish Government in tur. indemnified hin in the amount
of seven thousand ducats. Thus through the Charter of J:ms_:ary 21, 1557,
the sector of the Provinee of Veragua which had been grnted @ the Colén
family was added to the city of Natd and its lands, which in tum belonged
10 the Audiencia de Panams:

%wTMQTthiswms_rbeconsiéa\eémbef!mthe
Provinee of Tierra Firme, called Castills de Oro: on behslf of
the Council, Justice, Aldermen, Gentlemen, Squires, Officers and
Men of the city of Naté which is in this Province, I have been
entrusted to announce that they, in onder to serve you and aug-
ment our Royal Crown, will inhabif the Province, Land snd
Duchy of Veragua which we had previousiy awarded to Admiral
Don Luis Colén..." (9)

On May 18, 1680, the Recopilacién da Leyes de Indias (Compilation of
the Laws of the Indize) was pr ted —the fund: tal code which in-
cluded all the administrative and political decrees of the Crown touching iis
American Colonies. Since the code modified or sholished all previous de-
crees, the Spanish Crown took its opportunity here to clarify the situation:

“We hereby agres and charge that the laws contained in
this book and given for the proper governing and administering
of justice by cur Council of the Indies, Casa de Contratacién de
Sevilla (The Sevills House of Commerce), East and West Indies,
Islands and Tierra Firme on the Ocean Sea, ete., be kept, abided
by and executed, and that by them afl disputes znd bosinesses
that may arise in all of these Kingdoms be settled; though soma
be revised and ordered again, or not previously published or
announced, and be different or conirary to other Jaws. Chapters

(£) de Paralta, op, cit., p. 454,
{%) Borda, op. eit, p. 254,
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of letters, and Pragmaticas of these our Kingdoms of Castile,
Cédulas, Letters of Agreement, Provisiones, Ordenanzas, Ins-
tracciones, Government declarations and other dispatches both
handwritten and printed, it is our will that henceforth all of
these have no authority and no judgement be based upon them,
whenever they have been determined in another way expressly
revoked as by this law. Furthermore, we revoke them, save
only for the laws of this Compilation, retaining in their stead
that which is ordered by Law I, Tittle I, Book II of this com-
pilation, and allowing to remain in their force and effect the
Cédulas and Ordenanzas ordeved in our Royal Audiencias insofar
as they do not contradict this Compilation.” (10)

As authorised by the text just quoted, two basic provisions in the
Compilation abolished all previous preeepts regarding these jurisdictions,
First, in Law IV, Book II, Title XV is described the jurisdiction covered
by the Audiencia de Panamé according with the Royal Charters of Februar-
v 30, 1535, and February 26, 1588; in other words, the Governorship of
Veragua was included within the Audiencia de Panamd. Second, a rehearsal
of the Royal Charter of March 2, 1537, is found in Law IX, Book XV, Title
I, by which the Province of Veragua was added to the Audiencia de
Panamd.

. No substantial change {ook place in the following years until, through
the Royal Charter of August 20, 1739, the Viceroyalty of Nueva Granada
was set up once more, whose jurisdiction included the Province of Panama
and Veragua. Also under this Charter, the Audiencia de Quito and Audien-
cla de Panamd were to continue as organised previously but with absolute
dependence on the Viceroyalty:

*...to set up onee move the aforementioned Viceroyalty of
the New Kingdom of Granada, the Viceroy I appeint being at
once president of this my Royal Audience, and Governor and
Captain-General of the jurisdiction of this new Kingdom and
provinee that I have decided to add to this Viceroyalty: Chocd,
Popayin, the Kingdom of Quito and Guayaquil, the Provinces of
Antioquia, Cartagena, Santa Marta, Rio de Hacha, Maracaibo,
Caracas, Cumand and Guyana, the islands of Trinidad, Marga-
rita and the Orinoco River, the Provinces of Panamd, Portabelo,
Verngua, and Darien, with all the cities, villaz and places, the
ports, snchorages, inlets and the like pertaining to them in one
and the other ocean and mainland; and he shall have the same
fuenlties, prevogatives and equal status as the Viceroys of Perd

(10) Esguerea, M, Ls Costa de Mosquitos y el Arehipiélago de San Andrés y Pro-
videncln (San Josdé: Imprenta Maria V. de Lines, 1926), p. 8.
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No changes aros
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the English on the Costa ¢ sn Benleh War of Succession” be.
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Since the beginning, in 1700, © - of Philip V of Anjou to the
o | over the su&:cﬂ-“ilm“‘;r‘}mﬂ continent. The “Miski-
throne, hostilities had 4/50 sl s l:ai; inhabited the Central American
to” Indians, which for many Years "%, S0 4o Honduras (Cape Hon-
coast —botwean the Cimgm; Rg,f;ﬁ and became dangerous rivals to the
duras)— i Suppm‘;d :h: war ended thirteen years al'tenv:llrds with
Spanish forces. ARhNEH T8 M Utrecht and Badstadt (in 1718 and 1714,
it S IT:tce tml?tll:viéz the English and the Spunish continued to
respectively), relations be
be very strained. ke :

e i 3 ivateers operating out amaica
d M_ennw]gﬂe, ;: tti:;eﬂ(:aqblgem: i ially on the Costa Mosquitia
made P o , eEp :
. Eiie ted on the firm support of the
o e e e ovrr f S
ord:red the occup;;tion of Roatfin Island and garts of the Costa Mosquitia,
which enly came under the control of Spuin six years afterwards, After a
long series of conflicts between Spain and England, ‘the latter managed
through the Treaty of Fontainebleau in 1768, to obtain _;Luthcmut.mn for
its subjects Lo cut “palo de campeche” (campeche wood) in the CC‘IEI.EII. Mos-
quitia, making provision for the demolition of all Bl.ronghc]tis‘ built in the
aren. Since the Treaty of 1763 did not clearly establish @ r'lcsagmtl.cd zone
for the earrying out of such uctivities, the Treaty of Paris in Stfptembur §,
17883, established the bounduries of the zone: between the Wallis (or Beli-

z¢) and Hondo Rivers.

As a rvesult of the Treaty of Paris, a Convention between the two
countries was signed in London on July 14, 1786, ordering the evacuation
of the “Miskite" Indians from the Costa Mosquitia and adjocent islands:

“Article 1. The subjects of His Britannie Majesty, and
other settlers who until now have enjoyed protection from Iing-
Innd, will evacuate the Mosquitos countries, as well as the conti-
nent in general, and the adjacent islands, without exceplion, that
full outside the line set forth below, which is to be the borderling
of the expanse of land granted by His Catholic Majesty to the

(11) Bords, F. de 1%, op, elt,, p, $10,
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English Ifor such uses as specified in Article 3 of this present
Conv_entmn, in addition to the countries already granted to them
by virtue of the provisions agreed upon by the envoys of the
two crowns in the year 1783, (12)

Iq 1’5'86 and 1787, the Spanish Government ordered the evacuation of
*sl_l.e M:L'ahtos and the English on the S8an Andrés and Providencia Islands
directing them to go to Jamaica,

Those affected, however, petitioned the Viceroy of Santa Fe and the
Go\femur of Cartagena to reconsider the measure, and offered to submit
entirely to the Crown. At first the petition was rejected, despite the sup-
port of the Viceroy Caballero y Géngora, On the contrary, an expedition
under: the command of Captain Juan Casteldn was sent to San Andrés in
1789 by Viceroy Ezpeleta y Gald , who had entered office on July 30th
of the same year,

Later on, however, after earnest pleadings by the islanders, Charles
IV directed the Royal Charters of April 12 and May 20 of 1792 to the Gov-
ernor:of Cartagensa, ordering that the inhabi of the islands be per-
mitted to stay, They were to “render tribute and loyalty to the King, obey
the Governor appointed, follow the Catholic religion, build the church at
all costs, support the priest sent and completely submit to our laws,”

In 1792, the Captain-General of Guatemala was commissioned to take
up some responsibilities with regard to control over English subjects of
San Andrés and the Costa Mosquitia.

The Captain-G | of Guatemala was unenthusiastic about the mis-
sion entrusted him by the Crown. Indeed, once the warlike conflict be-
tween Britain and Spain had broken loose, on the pretext that the Archipel-
ago of San Andrés was vulnerable to attack he appointed Thomas 0'Neille
—who had been the appointed governor of the islands— to fulfill differ-
ent commissions on the mainland. On returning, O'Neille found his island
Jurisdiction in absolute chaos and anarchy. Therefore, together with his
island neighbours, on December 5, 1802, he petitioned the Crown that the
Archipelagoe be made directly dependent on the Viceroyalty of Nueva Gra-
nada, thereby ending the appointed commission of the Captain-General of
Guatemala,

The Junta de Fortificacién y Defensa (“The Committe on Fortifica-
tion and Defense"), based on that request presented several reports to the
Monarch on September 2 and October 21, 1803, in which it recommended
that the islands and the Costa Mosquitia should come, once more, under
the Viceroyalty of Nueva Granada.

(12) Gareia Bauer, Carios, La Controversia sobre el Territorio de Belice (Gua-
temaln: Editorial Universitaria, 1968), p. 166.
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Certain portions of the

e report merit gpecinl notice:
Sep
b t of thirt
" i th a monthly endowmen thirty
sos such as ; of Cartagena, from W ay
f}(:emsel\'es to the f;g:;:?astiw] help they may need, especlglly
readily ohm;::;m of the sanctuary and its corresponding
for the cons =
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... it is equally interesting and ¥ery S”mi t:l: Esotg:
v ol Mle‘l.‘t&fﬂbemtm ’ 1
teacher of elemen ing and understanding among native

learn <
other place, so that lealT and speedier, and the children al.
Spanish m“fn? me:iurw be baptized have a better oppor-
ready ba

tunity of being taught the dogmas of our sacred religion.”

i delay that would be inevitable if
“,..and w:; tmlr:;:d“.t:; tlt‘;“(g;natamnla, it would be convenieat
‘i‘.:tmj:'e “end it by way of Cartagena, whence they will receive
?t m:_e ensily and speedily since the jsland is clogser t?, that port,
:nhlch is why the settlers send their goods there...

i i f agriculture and the

« | because without the fostering o fure

arts, it is not possible that the population ef:pand, which, hav-
i ,mws and regulations approved by the Viceroy of Santa_ Fe,
lsme to unite its members in a desirable and pleasant society,
and having means enough to assure subsistence, would furnish
men later on to defend it, and a livelihood to support those men

and to augment the Royal treasury.. i

« . but so that this have a betler and speedier effect, it
would be convenient that those establishments, up to Cabo Gra-
cias a Dios, inclusive, depend on the Viceroyalty of Santa Fe,
upon whose Viceroy the San Andrés Islands should depend in
all respects (as they were before) not only because of its greater
proximity but also because of the quick naval help they c?u]d
receive, for which purpose the Viceroy should have orders given
to the Commander of the Cartagena naval base, and Cartagena's
Governor should likewise have instructions and authority from
the Viceroy to facilitate aid, as circumstances may requive, and
so that the Governor of San Andrés, too, can bee free to
ask him for such aid and handle matters with him in a
stroightforward manner; it would also be very appropiate that
the Governor of San Andrés be sent on the terms he requests,
the detachment of thirty men of proven honesty..." (13)

(12) E=sguerra, op. «il, p. 34.
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In the second report similir considerations were presented with new
arguments added,

Finally, on November 20, 1803, the King, taking into account the re-
ports of the Junta de Fortificaciones, issued o Royal Order that stated in &
clear and peremptory manner that the Costa de Mosquitos —from the Cabo
Gracias a Dios to the Chagres River— and the San Andrés Archipelagn
were to be separated from the Captainey-General of Guatemala and to be
dependent instead on the Viceroyalty of Nueva Granada:

“San Lorenzo, November 30, 1803, The King has decided
that the San Andrés Izlands and the area of the Costs de Mas-
quitos —from the Cabo Gracias a Dios up to the Chagres Riv-
er— be set apart from the Captaincy-General of Guatemala and
to be dependent on the Viceroyalty of Santa Fe. His Majesty
has granted the Governor of said islands, D. Thomas O'Neille
the salary of two thousand ‘pesos fuertes’ instead of the two

. thousand five hundred he is now enjoying.” (14)

Patently, in view of the difficulties experienced by the Crown in eon-
trolling and keeping watch over the Cesta de Mosquites in pariicular, and
the knowledge of frequent conflicts of jurisdiction between the authori-
ties of the Captaincy-General and the Viceroyalty —due not only to the
occasional special interests of the former, but also to the confused inter-
pretations of royal orders— the Spanish Government decided to clarify
the situation in clear-cut and final terms: the Costa de Mosquites (from
Cabo Gracias a Dios up to the Chagres River) belonged to the Viceroy-
alty,

 There could not have been a clearer, more peremptory dictum: the
Islas de San Andrés and the Costa de Mosquitos had to be separated from
the Captainey and dependent on the Viceroyalty,

However, to clarify the matter even further, some correspondence is
worth noting. For example, Spain's Secretary of the Office of Grace and
Justice, Don Miguel Cayetano Soler, on ronveving the Royal order to the
Captain of Guatemala, states:

“The Junta de Fortificaciones y Defensa de Indins, through
consultations of September 2 and October 21 last, has expressed
its opinion as to the develoy t, inhabitants and defense of the
Islas de San Andrés: their separation and that part of the Costa
de Mosquitos which extends from Cabo Gracizs a Dios inclusive,
up to the Chagres River, from this Captaincy and to incorporate

(14) Esguerra, op. eil., p. 29,
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:gg;rm :f Cartagena was notified from Madrid of the :lust':l %z_-der of
1803 and of the incarporation of the San An_drés Islands in zm BUn(I;T;¥-
alty and into his diocese, he immediately earried out ti}e meas s ls‘
jurisdiction. This is explained thus in a note to Spain’s Secretary a:
' i ine the tenth of this month the

e o the ot mmi\:fngfwember that Your Excellency

of the twentieth d
ﬁ-“é:isoffi;e as of the thirtieth of November, 1903, by which

has seen fit to incorporate the Catholic islands
zfougs:[ij::gs into the Viceroyalty of the New Kingdom of
Granada and to my diocese and pastoral care of the city of Car-
tagena of the Indies, I obeyed the order blindly and issued a
Decree for the establishment and provision of sz!nctum:ms m.d
priest, all in accordance to the Sovereign resolution, I immedi-
ately conveyed the Order to His Excelleney Sir Viceroy Gover-
nor and Captain General, including a copy of the steps taken,
that he may proceed us it seems good and issue corresponding
dispositions that through the Royal Bursaries of those places or
of this place the cost of building sanctuaries and the cost of
priests with the allowance apportioned to them by the a-
forementioned Royal Order might be accommodated ; T expect an
opportune answer, I also had summons posted in public places
in these Towns, in the Villa of Mompox in this Provinee, a rather
populous place in the Metropolitan Capital and also in the su-
perior Ecclesiastical [Institutions], as candidates should not
only have the proper religious training as required by the Holy

(16) Esguerra, op. cil,, p. 37,
(16) Ibid, p. 38
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Council of Trent but, as 1 understand, also a good command of
the English or Irish language; I have therefore thought to
spread the news to this Center of Learning, with hopes of at-
tracting worthy individuals who would carry out faultlessly the
delicate duties of wise priests. To obtain the maximum infor-
mation and to share the information, if necessary. I already have
requested the present Governor of the San Andrés Islands kindly
to inform me of the number of villages who would embrace Ca-
tholicism, the number of catechized villages in need of sowing
with the Sacred Evangelical seed, providing me as much infor-
mation as he deems convenient for the Church builders and an
expedient method for building them. This is all T can put forth
for Your Excellency’s esteemed consideration as proof of my
exact obedience, that you may kindly let it be of His Majesty's
Royal August Knowledge. God keep Your Excellency and Most
Exeellent Sir Don José Antonio Caballero. Secretary of State.
Most Excellent Sir Gerénimo, Bishop of Cartagena.” (17)

The procedure adopted in this case by the Spanish Government follow-
ed the general guidelines described in Law VII, Title II, Book II of the
Recopilacién de Leyes de Indins, taken from Philip II's Order in 1571:

“Because such numerous and extensive lands, islands and
provinees can be understood and managed with more clarity and
depth by those charged with their governance: we hereby order
that those of your Council of the Indies take care to divide and
partition all this territory, discovered, and vet to be discovered:
As to temporal affairs into Viceroyalties, provinces of Audien-
cias and Royal Chaneellorships, provinces of officers of the
Royal Exchequer, adelantamientos, Governorships, Higher May-
orulties, Corregimientos (Chief Magistracies), Alealdins Ordina-
rias ¥ de la Hermandad (Ordinary and Brotherhood Mayoralties)
Council of Spaniards and Indians; and as to spiritual affairs, into
Archbishoprics and suffragan and wilderness Bishopries, Par-
ishes and Diermarias (Tithe districs), Provinces of the Orders
and Religions, always seeing to it that the divisions for tem.
poral affairs be conformed to those for spiritual affairs: The
Archbizhoprics and Provinees of Religions with the districts of
the Audiencias; the Bishoprics with the Governorships and
Higher Mayoralties; the Parishes and Curacies with the Chief
Magistracies and Ordinary Mayoralties” (18)

{17) Eestrepo, Tirado, De Gonzmale Ximéner de Qmesads a dom Pabls Morilla:
Docamentos inéditos de la Nueva Granads (Paris: Impresia Meil 3 Pasaaly, 189%),
B

(18) Esguerrs, op. cit, . 24
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i i anent Regiment of Cartagena. It fell
:ﬁ Siaept;!n stﬂ?fﬂif-}i:i Ele Ei’r;ﬂ:nwith the War Jtll:ﬂ.ﬂ of Cartagens, to
take all nece.!;ary measures to restore Spanisl*: domain throughout all of
the Archipelago after the English withdrawal in 1307: In December 1§09
the Crown approved the oceupation of the islands carried out by the Vice-

roy of Nueva Granada.

In 1811, the first emancipation steps iaken, the Supreme Junta of the
Province of Cartagena sent to San Andrés the Cabildo  {(municipal coun-
cil), which was charged with governing said territories in place of the
Spanish Governor who was there at the time. In 1815, “El Pm:i‘f icador”
(*The Peacemaker”), Don Pablo Morille issued a Decree Communicated tu
different governments and published in European and American newspa-
pers declaring a blockade of the coast of the “Nuevo Reino de Granuda”
(the New Kingdom of Granada) up to Cabo Gracias o Dios, It is clear
that, if that coast had belonged to the Captaincy-General, he would not
have pointed out that it was situated in the Nuevo Reino de Granada,

In 1817, Luis Aury turned up at San Andrés, and with the support of
ships, troops and sailors overthrew Governor Luis Garcin and offered his
services to Bolivar, The latter refused his offer, despite the good offices
of Joaquin Acosta, Perd de Lacroix and Agustin Codazzi, in a note dated
Jenuary 18, 1821:

“Captain Sir Luis Aury: Against your efforts and without
need of your services, the Republic of Colombia has been elevat-
ed toa sfﬂte in which it does not need more corsairs who would
degrade its flag in all the seas of the world, Consequently, you

i) get _bewk into your boats and remove yourselves from
E;Io;nbla B _wna;teBr:; Also, if you present this order to his Excel-

cy Admir; ion, you will have the open door [to leave],
God keep you. Bolivar (19)

:ﬂfwr Aury's death in 1821, the islund of Providencia held a public
meeting on J!.me 23, 1822, and there proclaimed its adherence to the Cons-
titution of Ctjcutu, In this respect, the minutes of the meeting were signed
by nl; the qu:ghbourhood including 12 French officials who were there at
the time, Similar ceremonics took place on July 21 on San Andrés where a
mn—mmber Cabildo was formed, and on Corn Tsland, where Sargent
Major Max Osternay presided over the procecdings, (20)

Sometime before, however, the Colombian Government hal already
at_lop'l&t] positive measures to incorporate the Archipelago into the Re-
public. On March 1822, even before the war of the independence hud
ended, the Governor of Cartagena, Genersil Mariano Montilla, divided the
province into cantons, one of which was the Canton of the Islas de San
Andrés, which expresaly included the Mangles Tslands. Subsequently, the
Colombian Government, through decrees dated April 19 and November 22
of 1822, adopted mensures intended to encourage the Costa Mosquitia's
culture and commerce.

During negotiations held in Bogotd in 1824 in order lo agree on a
Treaty of League, Union and Federation between Colombin and the Uni-
ted Provinces of Central America, the Colombian Chancellor, Pedro Gual,
dealt with the matter of boundaries, concerning which the Central Ame-
rican Plenipotentinry, Don Pedro Antonio Moling, sdmitted that he lacked
instructions, However, Moliny neither objected to the Toyal Charter
of 1803 nor to the exeeutive decrees which prohibited commerce with the
Costa de Mosquitos. In the sgreed-upon Document, the parties pointed
out that the frontier between the States would be established according
to the Uti Possidetis. They also agreed to exercise joint control and sur-
veillanee over the Costa de Mosquitos, from the Cabo Gracing a Dios to
the Chagres River:

“Article V. Both contracting parties mutually guarantee all
their territories, ns established before this war of independence,
agninst the attempts and incursions by subjects and adherents
of the King of Spain.

(19) Diaz Galindo, Félix, Monografia del Archipiélago de San Andrés {Hogotd:
Ediciones Medio Pliego, 1978), p. B9,

(20) Parsons, James J.,, San Andrés ¥ Providencia (Bogotd: Danco de la Re
piblicn, 1964), p. 52
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From then on the actions pertaining to Colmqbin’s jurisdictiou_ and
sovereignty over San Andrés are not singled out, since they are of iden-
tical characteristics as those usually exercised by a Sta_te over any part
of its territory such as in Colombia's case the Special District of Bogota,
the Departments of Antioquia or Atléntico or the Admnustrationg (In-
tendencias) of Arauca or Caquetd. Evidently, an account of the activities
carried out in the Archipelago would take up many volumes, especially
since the latter has merited special and preferential attention by the Na-
tional Government.
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1t should only be emphasised that the Republic of Colombia's actions
vis-i-vis its rights of sovereignty over the Costa de Mosquitos and the
Mangles Tslands continued actively during the whole of the nineteenth cen-
tury, when it had to confront the British colonialist activity origina-
ting from Jamaica in collaboration with the Miskito Indians who, on se-
veral occasions, requested Colombia's cooperation in view of sporadic Ni-
caraguan expeditions against their territories.

GUATEMALAD

(21) Esguerra M., op, cit, p, 61.
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SOME CONSIDERATIONS ON THE HISTORICAL-JURIDICAL
ABPECTS

The Gm:ml.ment of Nicaragua has in its terms offered ecertain con-
cepts regarding the historieal-juridical aspects, which are well deserving
of some brief commentary,

a) The legal force of the Royal Order of 1803, There are some very
clear historical and juridical incongruities in Nicaragua's exposition.
It stated that the Royel Order of 1803 lacked sufficient juridical force
to order a territorial separation:

“This Royal Order has been set on a par by some Colombian
commentators with the Royal Charters which were completely
different in content. With regard to borders, the Royal Charters
were the only ones of juridical value, and they originated not
from a Ministry of War, but from the Council of the Indies.
Only those Royal Charters which came from the Council of the
Indies were able to introduce changes to the Audiencias Jurisdie-
tional limits as declared by Law I, Title XV, Book II of the Com-
pilation of the Indies™

Such an argument is clearly unfounded. The Royal Charters as much
the Royal Orders contained the will of the Sovereign and one was just
as binding as the other, The only difference lay in that the Roval Char-
ter was symbolically signed by the King: it said, “I the King”, it bore
the signature of the minister of the appropiate branch of government,
and was countersigned by a secretary of the administrative branch. The
Royal Order was also a dispateh, signed by a Cabinet Minister, in which
was expressed the will of the Monarch., Thus, there was no difference
whatsoever as to legal obligation imposed by one vs. the other,

Decisions were always conveyed “by the order of the King”, for
which reason these orders we have been referring genevally bore the name
of Royal Orders.

The ex-President of Spain’s Couneil of Ministers, Don Francizeo Sil-
vela, addresses this particular point:
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Don Antonlo Maura, whe also w, ' N
4 ' L an Presides I r .
Mininters, ways: - President of Spain's Council of

“Meither the label, which might be a Cédula (Charter),
PJ‘"F’"-"“'W. Oriden (Order) or Provisiin, nor the external for.
malities —large or small— by which the suthority of the royal
mandate wan atiested, entablished o difference or gradation of
comparative efficacy of the Sovercign Statute, The definitions
81_\-’01:! by the Diecionario de Autoridades (the Authorities'
Dietionary) of the Spanish Aeademy for the words Cédula, Real
Orden, Pragmética and Provisidn, confirm the fulness with which
the Monarch exercised all the powers of State, The Encyeclopedia
Juridica (Juridical Encyclopedia) by Arrhzola teaches the same
doctrine: eoncerning the Royal Orders and the Provisiones, the
Iatter referred mainly to judicial or administrative matters and
the furmer were frequently used in legislative matters, Fortu-
nately, the majority or our laws in the last three eenturies were
established through Royal Orders,

He adds that the latter were doubtless also used when con-
ferring a title, a post or an honour. He could also have said
that they were employed, as a matter of fact, for dealings of
lesser importance sinee Law XVII, Title I, Book 1I dating from
1662, states: ‘When we have ordered that Cédulas of recom-
medntion be fasued in favour of those who are going Lo inhabit
our Indies and because of them they are to be provided with
Corregimientos (Mayoralties) or other posts, the Viceroys, Au-
diencing and Governors should proceed as deemed convenient.'
This Law demonstrates that Toyal Charters of minor im-
portance were issued. But on the other hand, the Royal Order
of March 15, 1798, declares Chile's independence, just as the
Royal Order of February 26, 1787, was sufficient to create the
Audiencia de Cuzeo” (23)

Finally, the Colegio de Abogados de Sevilla (Seville's School of Law-
yors) in its exposition of April 13, 1900, states:

“Phe Royal Orders are those established divectly by the
Monareh in exercise of his Sovereign Powers and his capacity

(22) Esguerrn M, op. eit, pp. 46-47.
(24) Différend de Limites entre In Colombie et lo Costa [tiea. Consultations et
Mémolres présentés par In Colomble (Paris, 1900), p. 45 .
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Costa do Mosquitos, which extends from Cabo Graclas o Dioa
up Lo the Clagres River, from this Cujllnlncr}: nndl 1.0 incurlmml.u
{hem into the New Kingdom of Granadn, I.Illc King Ilflvu:p; -
grroed with the Juntas docision, 1 nm forwarding to Your Ixcel-
Jeney (anid Lo the Vicoroy of that Kingdom, tov), by ur{icrlof
1lin Majesty, coplen of sald comsullations for your information
and the Tulliliment of that which concerns you." (25)

“[he Junta do For
coneultations of Seplem

The Coptuin-General of Guntemnls, in & note dated June &, 1804,
afates:

“T may only add, that the separation of the terrilory, ng
determined by Your Majesty is a great velief to me in this
Captainey-General." (26)

(24) Esguerrn M., op. cit, p. 7.
(26) Esguerra M., op. eit, p. 38,
(26) Ibld.
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;n*""‘ B e, deniht, Wherefure, s o the effects peoduced by the B
il ”""_l" the wenze of finally segarsting the Ban Andrés Archipelagn
and the Coata Mosquitis from the Caplalney-Deneral of Guatesmals sod
o Incorporave them fobo the Vieerayalty of Nusya Cranada,

by Hpeeutatlon regurding “peelal Commission”, The “White Bk’ of
ﬁfarammm atlws indicsten that, the Rayal Order of 1800 was only &
spectal commizslon” and nod n territorbal separation;

. "Thie Rayul Order of Norember 20, 1808, merely contained
& limited comminion of ‘cominitn privativa’ (‘Hpeclal Cormitnls-
wlon') the naie given in low b Lhis kind of sdministrative order.
In wther wards, the Hoyal Order of November 20, 1848, was
merely administrative In nature, purely militery and with the
purposs of guarantecing the best defense of the Costa de Meos-
(quitos; Tor thin reason, the ultimate orlgin of the Boyal Order
of 1808 wis with the Junta de Fortificaeltn y Defena de las
Inding —the organ which recommended that such an Order be
glven”

1L should be remembered that “special commizsalons” were ones which
the Crown ocennfonally gave to certain officials snd authoritles fn order
Lo earry oul temporary nsslgnments of n military, fiseal or ccclesiantical
nature within o speeific tervitory, The terma of the Royal Order of 1803
#eem Lo sy nothing of the norl:

e King has decided that the San Andrés Inlands and the
wren of the Costa de Mosquitos —from the Cabo Gracias a Dios,
inclusive, up to the Chagres River— be net apart from the
Captainey-Genernl of Gualemaln and to be dependent on the
Vieeroyalty of Sunta Fe,.."

The only thing elearly stipulnted there was the territorial separa-
tlon with no absolute, unconditionnl or restrictive limitations to it of
any lkind, There 18 nothing to make one believe that the Royal Order
wis nssigning o simple administrative commission to the Vieeroy.

But apart from a historical examination of the Order the intentions
of the Spanish government can casily be inferred. In effect, ns alrendy
stated in this chapter, the Royul Ovder originuted as a result of n petl-
tion to the King from Governor O'Neille and from n group of people
from nearby San Andrés and the Costa Mosquitin. The purpose of the
petition was to incorporate the Archipelago and the Costs de Mosqui-
tos definitevely into the Vieeroyalty, Based on this request, the King
ordered the Junta de Fortificacion de Indias to give its opinions on the
matter, which were submitted to the Monarch between September and

October, 1803,
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st de Mosquitos, as follows:

& iffi i exact understanding of the :Spani_sh
Cro It-w;,nmt df";:};bt‘zc:::j? :;; ",:do with a territorial separation. The
bem?nj;g of thel second report with regard to San Andrés is a follows:
L ificaciones y Defensa de Indias, through
?hﬁ J“T?,.de F OTPII a..., exp d how useful and con-
lon T i i

i 1d be for the San Andrés Islands to pen
::ni:;t\l’:e::;alty of Santa Fe, if they are to be developed and

protected. .." (29)

In another passage of the same document commenting on the re-
quest by Governor O'Nellle, it states:

#, . and further on he said still more after declaring the
powerful motives underlying his proposition that the Ban An-
drés Islands should depend on the New Kingdom of Granada
and not on Guatemala,..” (30)

From none of the reports cited is there any indication that the Crown
intended to appoint a ision or that it was up to the Viceroyalty
to carry out certain administrative functions of a military or fiscal na.

(27) Borda, F. de P, op, cit, p. 344,
(28) 1bid, p. 347,
(20) Ibid, p. 346
(30) Thid., p. 249,
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ture:during a limited period of time; on the contrary, i

: iod | . ry, its purpose was
ob?:::zsly to separate_ﬁmmtweky the Archipelago and the Costa Moa-
quitia from the Captaincy and to incorporate them into the Vicerovally.

One may also infer from these reports the motives behind the mea-
sure, such as the defense and development of its territories. However, to
say t{mt the Royal Order was “...merely administrative in nature, pure-
Iy.-_mlltury...'f ‘is another matter altogether. Another -circumstance
which notably influenced the Royal decision was the fact that the resi-
dents and authorities of San Andrés and Mosquitia could not get from
Guatemala the necessary aid to survive given the difficult communica-
_tiuns between Guatemala and the Costa, and between the Costa and the
islands of the Archipelago. In fact, anything that was sent that way,

even supplies for defense against the British, took al least six to seven
months: . ;

" “But to have a better and quicker effect, it is convenient
that these establis} ts, up to and including the Cabo Gracias
. a Djos, depend on the Viceroyalty of Santa Fe; the San Andrés
Islands should also be dependent in all its concerns (as it was
formerly) on the Viceroy, both because of its proximity and
the prompt maritime aid which it could receive, to which end
the Viceroy should issue orders to the Commandant of the Car-
tagena naval base. (31)

The second report also referred, among other things, to defense:

“...it i3 necessary fo see, once said establishments are
dependent on the Kingdom of Santa Fe, how that command,
for the peace and defense of the Costa de Mosquitos, will be
able to accomplish these cbjectives and meet the extraordinary
circumstances of a foreign i ion or Indian disorder.” (22)

The Spanish Government always had similiar reasons in mind when
undertaking big territorial and administrative changes over its American
colonies. There are many examples which depiet such characteristies: one
of them was none other than the order separating the Cumand, Guayana,
Maracaibo and the islands of Margarita and Trinidad from the New
Granada and their incorporation into de Captainey-General of Venezuela
in 1777:

%, ..Keeping in mind the information given by the present
Viceroy, Governor and Captain-General of the New Kingdom
T (31) Bonds, F. de P, op. it p. 815,
(52) Thid,, p. 348,
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and Mosquitia, ete., not to mention the ecclesiastical jurisdiction already
explained in detail.

1 a result is not merely a simple “special commis-
sion"{h;t E:E;ng;:{e;l:sm arrive as such com‘:lusion upon analyzing not
only the text of the order but also the intention and actions adopted af-
ter its implementation as well as the historical evsnt_s lea,du_:g up to it.
These are all means of interpretations comtemplated in section three of
the 1969 Vienna Convention on the Law of Treaties. It is also evident
that it did not comprise just one military order to guarantee the best
defense for the Costa Mosquitia; this was only one of the reasons for
deciding on the final separation of said territories from the Captaincy-
General of Guatemala.

¢) The Supposed discharge of the Royal Order of 1803. Nicaragua
has also maintained that the Royal Order of 1803 was abrogated by the
Royal Order of November 13, 1806:

) “Now, the measure of the Spanish Crown was not well re-
ceived by the Captaincy-General of Guatemala, which promptly
requested the colonial government for a return of the jurisdiction
to defend the Atlantic coast of said Captaincy, As a result of
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such steps, the Royal Order of 1803 was discharged throe years
later by another Royal Order of San Lorenzo dated November
13, 1806, also originating from the Ministry of War nnd sddres
sed to the Captaincy-General of Guatemaln, The Intter Royal
Order of 1806, gave back to the Captaincy-General of Guatema-
Ia the sume special eommission which it had temporarily trans-
ferred to the Viceroyalty of Santa Fe, The Royal Order of June

8, 1810, shows clearly that the Mosquitin posts depended on
Guatemala.” (33) .

Before referring to the above statement, it is worlthwhile quoting the
?loy{al Dfder cited since the Nicaraguan Government does not quote it in
its “White Book”, and it notably clarifies the matter in its context:

“War. Most Excellent Sir: To the Captainey-General of
Guatemala on this date T say the following: The King, having
learned of your Lordship's letters of Mareh 3, 1804, (Nos. 416
and 417) and of the documents included therein reporting the
appointment of two ordinary mayors and syndic procurator (sin-
dico procurador) in the Colony of Trujillo as well as the ques-
tion posed by Colonel Don Ramén Anguiano, Governor Intendant
of Comayagua, claiming to exercize the faculties of the Intend-
ant and sole head of the Costa de Mosquitos settlements, in
aecordance with the Ordinance of Nueva Espafia (New Spain),
and being totally independent in the four areas of justice, police,
finance, and war, which the Presidents of Guatemals have
known in the new colonies. His Majesty has concluded that Your
Excellency is the one who ought to deal exclusively, and with
complete authority, with all the matters which may occur in the
Colony of Trujillo, as well as military posts of the Costa de Mos-
quitos, in all four functions referred to above, in compliance with
the Royal Order established since 1782, These Orders authorize
you occupy, defend and inhabit that coast until that, when this
matter has been clarified in whole or in part, His Majesty may
deem it convenient to change the present system. Consequently
Your Excellency did well in the use of your powers to appoint
the mayors and syndic without infringing upon the powers which
appertain to the Governor Intendant in the Ord applicable
to these employment positions, because [the Ordenanza], be-
sides being general and not applicable to & special commission,
has not been observed in the region of the Costa de Mosquitos
since it was issued in 1786 and icated to Guatemala the
following year for compliance insofar as it might be adaptable.

(33) White Book of the Government of Nicaragua, p. 21.
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fors to the ares hotween Omon and Cﬁim_ Graeins o Dios, and not to
the whole of the const helween Cabo Cracias o Dios and the San Juan
River,

The memorial dated Mareh 8, 1804, in which the Caplain-General
reluted the claims of the Intendant, states:

“All the establishments along the Coast, from Cabo Gra-
cing n Dios to Omoa, have an intimate bond, Even ship arrivals
have it as most bring registers for the three ports of Trujillo,
Omon and the Golfo; they distribute among these [Lthree ports]
their cargo and obtain from each one their returns, This being
the case, the dealings and rulings required must be uniform

(84) Pugon Argiells, Luly, Enclave Coloninlista en Nicaragun (Munagun, 1078),
P A2, L
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Prujillo colony waun founded, In offect he b been exelusively
Involved sines that tima with all matters of Lhe four areax of
pollee, juntie, war and finanee s well an appointing militiry
communders an his surrogales, who under hin orders have ex-
erchued authority over Trajille, In 1786, the Ordinance wan drafi-
ed governing the Tntendants of New Spain (Intendentes de Nue-
vi Enpaiia) which was transmitted in 1787 to the Kingdom of
Guatemaln for their compliance Insofar o it win apphieable,
This Ordinance assignn jurisdiction to the Intendunts Lo overses
the four main (governmental) functions in their respective prov-
inces. The Provinee of Comayagua, that is Honduras, includes
the Conta de Mosquitos. However, the first two Intendants
established since 1787, not enly abstained from arguing with
the particular regarding all the matters with reference o the
Couta de Monquitos but were their surrogates and worked under
the direction of the Presidents,” (36)

There can be no doubt that the establishments to which the Royal
Order of 1806 wus referring to were the ones between Omoa and Cabo
Gracius o Dios.

However despite the above, some preliminary conclugions can he
drawn from the Royal Order of 1806:

a) The clear purpose of the document was to solve & conflict of juris-
dictions between the Captaincy-General of Guatemala and the Intend-
ant of Comayagua. No other conclusion can be taken from reading
the Royal Order and analyzing its immediate historical background.

(35) Esguerra, M., op. it p. 60,
(36) Ibid, p. 61.
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giﬁ;ﬂ_’:ﬁi‘ﬁ the Viceroyalty of Nueva Granada, the Crown
would have motified the Viceroyzlty —the affected party— as was
customary when similar messures were adopted. In this case, natu-
rally e.".o'ug'h, the notification or the report was never Imade. The
Viceroyalty continued to exercise actively its full jurisdiction and au-
thority over the territories of the Costa Mosquitos, and of course,
over the San Andrés Archipelago,

Finslly, we consider it useless to analyze any other issued after 1809
since It lacks relevance and disannuls the principle of Uti Possidetis 1810,

d) Sapport for Colembiz's titles in Treafies signed by Niearagua with
third-party States and the Costa Mosquitia.

In its *“White Book” Nicaragua makes a most unheard of and strange
assertion, which has no backing at all in International Law:

n

14 1 N
‘Qolnmhias claima to a supposed annexation of the Central-
ot hac«.sm Mosquitin l._o the Viceroyally of Santa Fe also
b Nl_mt ve the least backing in International Treaties signed
v Niearagua with other countries throughout the Nineteenth
Century up to 1928; on the contrary, each Treaty is a rejection
+ of those claims” (37)

1t should be pointed out above all, that the Republic of Colombia does
not have the territorial appetites which Nicaragua seems to have, The
country only claims what is lawlully its possesion, in accordance with the
International treaties in force, It is thus anachronistie, to say the least, to
speak of supposed Colombian claims regarding the annexation or non-
annexation of the Costa Mosquitia to Nicaragus. Such & matter had al.
ready been discussed for many years and in this regard, an Internation-
?;?0*;3:3’ Wwas signed and promptly ratified, which in fact is presently

Nevertheless, some specific points must be made here.

1t 15 absurd to suppose that Colombia “seeks support” for its thesis
in tream_as signed by Nicaragua and other States, since it is already backed
by the titles which emanated from the Spanish Crown up to 1810,

It should he remembered that one of the most important principles
in International Law is that of Pacta Tertis — Res Inter alios aeta—
nec nocent, nec prosunt, according to which treaties neither imperil, nor
benefit, nor impose obligations, nor invest rights to third-party States.
This principle, which has its origin in Roman Law and is universally
recognized by international doctrine and jurisprudence, is supported not on-
Iy by contractual law, but in the sovereignty and independence of States.
Article 34 of the Vienna Convention on the Law of Treaties, states:

“A Treaty creates peither duties nor rights for a third
state without its consent.”

In a comment regarding that article (Article 80 of the Project), the
Commission on International Law, states:

“Whether the principle Pacta Tertis nec nocent nec prosunt
admits of any exeeption in international law is a very contro-
versial question and led to differences in opinion amongst Com-

issi bers, The bers were letely agreed that
there is no exception at all with regard to duties; a treaty in
itself never creates dutiez for States who are not party to it.”

(37) White Book of the Government of Niearagua, p. 21,
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NICARAGUA'S ATTITUDE VIS-A-VIS
INTERNATIONAL LAW




: 1t in worth peinting out above all that the denunciation of 2 Treaty
is, in general terms, the unilateral manifestation of the will of one of the
contracting parties to withdraw from compliance with the cbligations as
established therein. There will be no attempt to znalize here the argu-
ments on which the d jation eould be founded, the terms in which

it might be clothed, or its effects, much less the requirements that it
ought to fulfill.

Nicaragua's unsual attitude vis-&-vis the Treaty of 1925, is in such a
way eontrary to rules and principles of international law that by that in
itself it is annulled and destroyed, having broken even the minimun foun-
dation which governs relations among nations no matter the political re-
gime. Therefore, no State can avail itself of disorder and internal turmeil to
put forth a thesis which in any place could easily lead to even an armed
conflagration. One has only to ider the 7 if a country in
Central Europe decided to “dencunce” one of the treaties in force re-
garding territorial matters, such as the Potsdam Treaty (August 2, 1945),
or if the Soviet Union decided to do the same with the Russian-American
Agreement over Alaska (March 20, 1897), to mention enly two of them.

1 THE PRINCIPLE OF “PACTA SUNT SERVANDA"

The Nicaraguan claim violates, above all, the principle of Pacta Sunt
Servanda, which has remained throughout time as an evident truth.

This norm constitutes not only a fundamental principle of internation-
al law, but the essential foundation and cornerstone of peace and coex-
istence among States. This prineiple is found inthe Preamble to the Char-
ter of the United Nations:

“We, the peoples, having resolved to create conditions under
which justice and regpect for obligations emanating from treaties
and other sources of International Law can be maintained...”

The second paragraph of Article 2 of the Charter it is likewise ex-

pressed that the members “will in good faith fulfill the obligations con-
tracted by them in accordance with this Charter.”
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be fulfilled under Pacta Sunt
Servandn. This principle, of transcendent importance for Inter-
national Law, expresses the attitude towards law of _nll_lzfm.
gressive humanity, dedicated ever towards mmntmn_mg Jln'l::il{'.al
traditions. Without a recognition of the axion that intermational
treaties should be fulfilled, neither exchange among peoples, nor
International Law are possible” (42}

“International Treaties should

“By definition, according to international practice, the treaty
tablishes a binding rule of conduct for the signing States.” (43)

“The treaties have obligatory force by being the expression
of the positive law which governs States in matters of inter-
national affairs. This positive law derives its foree from natural
law, which governs relations among groups of human beings
who are organized politically,” (44)

(39) Benrn Visquez, Modesto, Derecho Internacional Pilblico (México: Editorinl
Parrtn, 1074), p. 67,

(40) Ullon, Alberto, Derecho Internncional Piiblice (Tome 1T, 4th. 1d.), p. 206,

(41) De In Guardin, Ernesto, and Delpech, Marcelo, Bl Derecho de los Tratados
¥ In Convencién de Viena (Buenos Afres: Editoria) ln Ley, 1970, p, 97.

(42) Kozhevnikov, ¥, I, Derecho Tnternacional Db 7 e b
Editorial Grijnlbo, 1963), p. 251, e Pilblled (1at. Bl (MAxliis Gitid

(43) Rousseau, Charles,
Ediciones Arlel, 1966), p, &0,

(44) Mifiez Bsealante, Roberto, Co ;
{México City: Editorial Oritn, 1970, ,.."'I‘E.ET"“' de Derecho Internacional Piblico

Derecha Internucional Péblico (iird, Ed.) (Barcelona:
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“A principle of fung i
4 amental importance, which cannot be
fgl::::'yor;ed in any way, is that on which the treaties have obli-
Oree among the contracting States,” (45)

. "It has also been
existence of States,
~ Produce the effeets §
ever in the form of

obmd, that in view of the continuing
treaties maintain their force and therefore
nherent in them despite any change whatso-
Eovernment of the contracting States.” (46)

o Miali}’ authors recs)g'njze‘tlle obligatory foree of treaties in

- ural Law, cthers.‘ in reliious and moral principles, and
others, in the se!f-limtution of the State, which decides to be-
come a contracting party, Some affirm that the will of the
contr_nctl.ng parties i the original eause for the legal force of
tl'ant]es. The 1_-ight_ answer is probably the one that insures that
treaties are juridically obligatory because a common rule in
Intemntmn_al Law declaves it so. The binding effects of this rule
prb{:eed ultimately from the fundamental conviction that Inter-
national Law has objectively obligatory foree which is not con-
sensual, nor necessavily juridical” (47)

“The validity and characteristics of international agreements
are based on the common yules of international law.” (48)

“It is not necessary to shave Angilotti's eriterion that the
force of International Law rests on the principle of Pacta Sunt
Servanda, to admit that without a serupulous vaspect for con-
ventional obligations in relations among organized peoples, in-
ternational order would inevitably end in chaos.” (49)

“The force of Internationsl Law is based, as much for
reasons of ethiel prineiple as of international necessity, on the
rile Paeta Sunt Servanda (Kelsen, Verdross, Anzilotti, Strupp).
1t is the fundamental normative theory by virtue of which every
juridical system establishes a hierarchical ordering of norms,
in which every one of them has a validity which is superseded
by the norm that takes precedence. Thus it finally resulfs in a

{46) Diona, Julie, Derecho Internacional Piblico {Barcelons: Bosch, Casa Edi-
torial, 1948), p. 899,

(46} Ibid, p. 416,

(47)  Oppenheim, L., M. A, LLD. Tralndo de Derecho Internacional Piblico
(Itarcelonn: Bosch, Casa Editorial, 1861}, p. 4691,

(48)  Reuter, Paul, Instiluclones Internacionales (Barcelona: Boech, Casa Edito-
vial, 1959}, p. 144,

(49) Jenks, C. Wilfred, Bl Derechn Comin de la Humanidad (Madrid: Editarial
Tecenos, 1968), p. 140,
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< tarnational treaties can be terming.
Only under certain conditions I¥ ot 4
i 5oy hring about the termina.
1o said that ps: First, by mutual
i I:cfc:ntgr:::yﬁ] cln}nbetns?iﬁded in;f-‘s:‘c:o ndT;l “bxf virtue of the norms of
:;lemem among the Parties, at
International Law. x
. have the following:

In the first clasification we i . :
is provided in the selfsame i"sﬂ:; This
those treaties in force for & limited time ?call\y Elél;;e
is in the m of end which once achieved, aEltOIll,n e 8
for a specific purpose or ' —ample of this case, the Arbi.

inati treaty. As an L
to the termination gt:;in Colombia and the United ngdortl;, dated Ju-
| e i sement states:
fﬂ?xﬁfm be cited, Article TIT of this Agreeme!
e presen ent will remain in fm-cn'e for a term
of fi::‘h;m smiﬂﬁeeﬁrzm the date it is signed.” (54)
When rinciple which is spedﬂcnll)f provid-

" th mct:‘é!“ﬁ'rﬁr: ii no possibility of a denunciation 01
:"lt:'::t;" wh;u there was ;wt.- or would have been no express or tacit
assent by the parties in the matter concerned,

a) When the termination

The Vienna Convention, which is pﬁmari{y a cam{fllatmnl of common
rules and principles of International Law, stipulated in Article 56 that
the treaties which do not establish the power of the parties to :ienau_m:e
or withdraw from them, cannot be the objéct of denunciation or with-
drawal, unless it is clear that such was the intention of the Parties
when signing the treaty, or that the right of denunciation of withdraw-
al ean be inferred from the nature of the Treaty.

The possibility of denunciation, in some eases, is expressly stated
in the treaty. For example, the second paragraph on the Pacto Amazd-
nico (The Amnzon Pact) signed between eight States on July 8, 1978,
Statea:

“The intention of denouncing the present Treaty will be
communicated by one of the Contracting Parties to the other
Contracting Parties at least ninety days before Lhe formal de-
livery of the denunciation to the Government of the Federal
Republic of Brazil. Once the denunciation has been formal-
ized, the effects of the Treaty

¢ for'the denouncing Contracting
Party will cease after one yew’s time." 4

B4 bl i:
(64) Tratados Piblicos de Colombia (Rogoti: Imprenta Nacional, 1913), p. 125
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In the Esgye
denunciation, ;tgur zz::nrul?ié‘;‘;e II;:S' s B o o
the possibility of qee ! inferred that the Parties even considered
ty Which deferming. nnil_:latwn of withdrawal. When States sign a Trea-
ver have the jmplici & Irontier or defines a territorial question they ne-
Oioin ity ifaﬂt intention of denouncing or withdrawing from it.
Suppose that an 1. BUR aTe no exceptions, For example, it is absurd to
Sl T 1t “f}_rw:l:l;_m Wwhich the government of Nicaragun has

public of C‘nI ag i sovereignty and full do-
duncia. St Gl of ombia over the San Andrés Islands, Provi-
islets and eays, which

glg gmldéa:(_;mnt Cur: Island) and Mangle Chico (LitHe Corn Island)
on' the Atlantie Ocean, Ithat such an Instrument provided implicity for
the gossal:uhw of denunciation by the parties. If two States sign a tren-
ty with the implicit intention of allow; g for ifs d iation, each one
wou!d be nu’akmg @ grave error in stating on the same document that
they ‘- the Teignty and full dominion of the other over a
certain part of the territory to which it aspires. This is even more so
when the State, to which it gives such ition, starts i diatel

to exercise its sovereignty over the territory in question. This in facl
and w1t_hout the agreement would constitute a valid title of territorial
acquisition, when such exercise is g ful and is ied by the
animo domine and the acquiescence of third parties,

Further, the already cited Article 56 of the Vienna Convention,
which establishes the rules governing denunciation, was drawn up with
the clear understanding that treaties on territorial questions and border
disputes were not subject to denunciation. Evidence to that is the com-
mentary of the International Law Commission with regard to this clause
(Article 53 of the Proyect):

“...the very nature of some treaties excludes the possibility
that the contracting States would have had the intention of
allowing one of the parties to denounce or withdraw from
them at their free will. An example of these are the Treaties
on the Demarcation of Territorial Frontiers.” (55)

We believe, therefore, that the purported denunciation, or Nicara-
gua's will to unilaterally withdraw from its engagements acquired from
the 1928 Treaty, is contrary to all the rules and principles of Interna-
tional Law, since it is clear and unquestionable the fact that the Parties
never had the express or tacit purpese of allowing for it.

(55) Reports by the International Law Commission. (New Yerk: Urited Na-
tions, 21st. Session, Supplement N' 8 (A/6309/Rev. 1, 1565).
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hested juridical polemics. '

) First, in the carrying out of the treaty’s r:lrw:« W he:‘ti f\ fimt})::

the context that onee its oluct‘n'e s Leen achioved, ‘.

::gd::a::::\:mm:imm-, fulfilled. We csn cite for example tl\:.‘."l\-euts

between the Governments of Nicaragus and Honduras of .‘.im,}' 18 195._

reganding the procedures in onder to submit to the Imem:lt‘wml Court
of Justice the differenices reganding the Laudo Espatiol of 1906,

) Another resson for terminating treaties acconding to some trea-
ty specialists, is the “fund tal change of ciceumstances” which cons-
litntes ctie of the most complex and discussed chaplers in International
Law. Perhaps Article 62 of the Vienna Convention —which gathers to-
gether, as was said earlier, & good part of the principles of International
Law based on jurisprudence and doctrine— is sufficiently clear to ex-
plain the matter. The article states:

“Fundamental change of circumstances,

LA fundam_euml change in circumstances in relation to
existing ones, which was not foreseen by the parties at the ti-
me of making a treaty will not be a reason to terminate ov

(38) Visquex Carrhiom, Alfreds, B Concordato i 2
(Bogotd: lmprents Nacional, 1974), de Colombia con la Santa Sede

(57) de Qlivart, Marcués, Fl Dérechs 3 thiz
Afios (Tome 1) (Madid: Espasa-Catpe, 1m]1.“,:r;1“"| i Bl g ¥ emticince

&

whthidvaw
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e sl Lo e falfilted by vivtue of the troaty,
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clisngn
sued as nvasoy oy Loy

Iy ) if the trealy est

i cirewmstances. eannot be s
minating ov whthdeawing from o trea-

! Ablished @ frontier, or b) i€ the fun-
damental change reslts feom s violation by the nrmlln;; pars

try of an obligation dert
i rived from the treaty o of another e
::‘::il\l‘ium\l obligation with regant o any other part of the

S0 When, conststent witl, the proe

eding paragraphs, one
of the pavties can argue B e,

that & fundamental ehange in the el
cumstances s n reagon for terminading or withdeawing from
A treaty, the party will also be able to cite this change as o
veason for suspending the application of s treaty.”

duvisprudence has also been clear on the matter, eapecially with re-
gand to the "Free Zones” ense (PCLI 1932, Sories AB U6, pp\. 166-168)
when both Parties and the Tribunal were in agresment in that the clause
did not apply to the treaties which ereated territorial rights,

It is superflous to formulate any commentary with respeet to the
treatment contemplated in the Vienna Convention in relation to the 1s.
guerta-Baveenas Treaty, since the selfsame Article 62 of the Convens
tion, Numeral 2, establishes that the clause Rebus Sie Stantibus cannot
be argued with regard to this kind of treaty.

e} Another reason for terminating is the subeequent impossibili-
ty to carry out or fulfill the treaty, provided that the impossibility is ab-
solute and derives, in some way, from the intention of a State to evade
an obligation or the negligence of one of the States in implementing a
treaty.

Naturally that impossibility cannot even be referred to, when it is
elear that the Treaty has been duly implemented for more than fifty
vears, as is the case with the 1928 Treaty.

As may be appreciated, the Treaty on Territorial Matters signed be-
tween Colombia and Nicaragua in 1928, cannot be terminated by the sole
will of one of the parties. There exists no argument in International
Law to back up the Government of Nicaragua's presumption in putting
an end to the Treaty previously mentioned: it is incontrovertible that
the Treaty is, without the least doubt, unmodifiable, obligatory, and per-
petual.
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i, it iz evident that in the fupl'lﬁw and that the Esguerra-Blreenas
labed no rules of Intepnations '  forth by the Government of
Treaty could be denounced, the peasons pu ‘:;eurd
Wicaragua for its nullity and jovalidity are S0

; i tudy, the grounds for nullity which

To continue, wi‘ fshxll Im&::; :ut ::orth o gupport its elaims in' the
Hght o i rl:l.:fand of conformity with the principles of International
Lo st o State can pretend pr se o sstablish its own vl for de-
X sodienabi t shoul considered null.
termining when an international agreemen

“ Archipelago in maritime areas suppos.
edl afzehnq';imﬁgitf m”*ﬂ'se will l;::1: refer tn Nicaragua's strange
ar X that the Archipelago of San Andrés belongs to it (the !zsgue-
rra-Bércenas Treaty being therefore null), for being supposedly includ-
ed on the continental shelf within that country’s 200-mile maritime ju-
risdiction, which lacks technical and juridical veracity. Neither will we
refer to their eonelusion of nullity by reazon of the impossibility of exer-
cising sovercignty and jurisdietion over the continental shelf and other
maritime areas adjacent to the Archipelago. Such opinions cannot with-
stand the least juridical examination, This aspect will be analyzed in ano-
ther chapter exclusively from the viewpoint of the International Law
of the Sea,

b) “The Imposition of the Treaty.” Another argument put for-
ward by the Nicaraguan Government in favour of the alleged nullity, is
the following:

“ .t'hs impmi't_:'an upon vur country of two Treaties ahsolutely
imurions to Nicaragua... and the one known us the Birce-
naa-,}{ensim;Esguena, whose signature was imposed upon Ni-
caragua in 1928 znd whose ratification effected in 1930 was

il . =

&iﬁufl&:;ﬁmjl:fffw;& f—‘;‘;m. That ie b oy, bk pvemis
& i wilitery gpd pditi f

Nieuragun by the United I“{;w-. (: fw";:}f‘ ?iﬁ;ﬁ g

- tﬁyﬂ:’"ﬁ;ﬁ remermbered fireg of #ll, that 5 devecbmens of Amesi
IRILE Wy repestedly requested by the Nicarsguan Gov-

8 matier quite oo a’_ reasome in that country zed, therefore, it fs
o e oy S0, 4 i o

4 8 Tnus, als 4 = !

Tivsty whs Aoyl il im:m;iﬁliw‘,‘wd U suppeose that fhe
i ::x :ff.t:v:t. dlur{?g the ezfly part of this century, it was the eustom
st '}mhea 4ln American nations, those of Centrzl Ameriea and
Dmﬁ;{ an in parifeular, th resort t ihe aid of certzin Powers in
t; s #tifle or suppory, reyalutions, selve fnternzl problems, srd to
nettralize or moderate direet gp indirect threats from ether t':ountrles
This attitude was especially evident 7 :

: with respee -
of Ameriea hefore whih eortp oy TIL Fespect bo the United States

for their support and presence st varinus eri i
crises. We do not mention fur-
;l::;jmme. the many requests for good offices, mediation and arbitration
e to the United States for the solution of numerous preblems of a
territorial nature which they had o confront. We were in the “Ameri-

can era” before that, we had gone throy the Briti nance
the Spanish influence, A e e il W

By way of an example, we can recall the exercise of offices
and media?ion carried out by the United States in borﬂerg‘;;ferenees
between Niearagua and Costa Riea, Nicaragua and Panamé, Colombiz,
Pertl and Brasil, Per and Ecuador, Perd and Chile, Venezuela and British
Guiana, ete.

1t is also interesting to note that whatever circumstances Nicara-
fua encountered between the years 1909 and 1930 in relation to the Uni-
ted States, it was Nicaragua who actually benefited most from Ameri-
can cooperation in forwarding certain claims against important Colom-
bian territorial interests.

At the beginning of 1918, on occasion of the nemotiation of the
Treaty for the solution of the differences originating from the events
of the Isthmus of Panami in 1903, the Minister Plenipotentiary of the
United States in Colombia, Mr. James T. Do Bois, in a memorandum de-
livered to the Chancellery of San Carlos, proposed the payment of
$ 10'000.000 to Colombia in exchange for an “option to build an inter-
ocean canal through the Atrato and for the privilege of establishing coal-

(55} White Dook of the Government of Niearagua,
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The truth is, that the United States of America, already with the
e h s,

5 it 1 using
4 tion of an mt,er—u(:eafllc cana
idea of going ahes:ld ;}1‘“';;3: e San_Juair;‘;le‘;;, iiu’?hme o
e e ment of Nicaragua against the (_;oimul;lﬂ;;“ﬁng the construc.
h?pel of San Andrés, with the sole object t; hneht, the Ohsmoreo.
Son ot i 1 ter-oceanic Toute. Along this line of thoug "4 by the Cham
?fufzt:ilt:‘ie:lty is signed on February g, 1913, modified by o
rro-Bryan Treaty, whose Article II stated:

1 Government of the United
“In order fo _iwlitu.te formi:;:ﬂ e L Pt
States the protection of the P ot firondk
its rights of property offered to t_he same Govem;n . s ; ug
the previous article, and to facilitate also the adop lgﬂl ‘1} any
necessary messures for the purposes herein provided, the Ni-
caraguan Government hereby leases for ninety-nine years the
Islands of the Caribbean Ocean known as Great Corn Island
and Little Corn Island. Also granted for the same period of
ninety-nine years, is the right to establish, 'deve]op and main-
tain a naval base on that part of Nicaragua's t.erritm'_y, on the
Colfo of Fonseca, which the United States Government sy se-
lect. The United States Government will have the option of
renewing for another term of ninety-nine years the lease and
the concesions referred to under the cited terms, being expressly
sgreed that the territory now in lease and the naval base which
may be established by virtue of the above agreed concesion,
will be subject exclusively to the laws and sovereign authori
ty of the Unites States during the peried of the lease and con-
cession, and any extension of the same...” (59)

When the Colombian Government learned of the Agreement already
referred to, it forwarded a protest to Nicaragua by means of Note dat-
ed August 9 of the same year, which at the same time renewed its
protests, which had previously formulated on account of the occupation
of the Mangles Islands in 1890, The Embassy in Washington was also
instructed to inform the Government of the United States that the Cha-
morro-Weitzel Treaty could not be impl ted by

the M .,‘ 1s-
lands were the property of Colombia,

59) Lond i i
i (59) Le oh:ul;?nlsa;. :e;;fn Territorial de Colombia (Bogati: Imprenta de lag
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. The Treaty alsp earpeq

ican countries, Zeneral rejection by

saw their mmﬂni‘“;“i:‘::’ » Honduras and Costa ’ﬁi&fhf; ﬁ;gﬁ;’:ﬁ;
s0 because of {he ciausgsmty- seriously threatened, The first two did
blish a naval base on the é" hich authorised the United States to esta-
parian rights; Costa Rjq olfo de Fonseea, to which they also had ri-
ted the construction s E!:ecl.ed_ the Treaty becanse Nicaragua permit-
Rica had navigation rights -l?:l Via the San Juan River, to which Costa
the hope it would not by o, Z°2er2l rejection of the Treaty sustained

of all the efforts carried

v, the Ch i g for it, as was mentioned al-
cn: aa.de__ iy ;’;‘;’1:: ;013’3 b'l;l‘efi?’ —basically the same as the previous
ey e American Congress on February 18,

alme..&r;::nlcgal’g attitude towards Colombia was not limited to this act
Soce .in Was]:;_uthe Secretary of State expressed to the Colombian Min-
el ta?-ymd ‘acirlos Adolfo Urueta, the “convinience” of with-
¢ etachment situated i i i

itate the negotiations betw i S

. een Colombia and Nicaragua, The “ -
tion" was, however, rejected by the Colombian Chancellery. iicioe

. Since 1915, the Colombian Government had designated, as its Min
ister in Hanagl.}a‘_l)on Manuel Esguerra, who u-ithingna sl;ort time be-
gan_Iung negol:l‘at_:ons with the Nicaraguan Chancellery and a Special
Ad\n_sory G . of similar ct istics as the one which opern-
ted in Bogotd. In the period during which the Treaty was negotiated
and debated, frequent internal convulsions troubled Nicaragna. However,
t_h.}-nughnut this interesting process members of the two Nicaragnan po-
htlc.gl parties participated, its clauses were widely known by the public
opinion of that country, and the press was opened to various opinions,

much to defenders as to op of the possibl

agr

In February 1924, news appeared in Niearagua's newspaper, to the
effect that President Martinez and Chancellor Urtecho had held an in-
terview with the Minister of the United States in Managua, Mr. Ramer,
with the purpose of briefing the American official with regard to the
state of differences between Colombia and Nicaragua, and delivering to
him an extensive memorandum on the matter intended for the Depart-
ment of State. Esguerra immediately protested before the President and
the Chaneellor to what he classified “an undue meddling in matters
which solely pertain to Colombia and Nicaragua." Both dignataries averred
that the ne ts were basel

On January 3, 1925, the Minister of Foreign Relations of Nicara-
gua, Engineer José Andrés Urlecho solicited the “good offices"” of the
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1930, the following wa oxpresaed ¢

- 2 opinion it 1 by

“De Largaespudn requested {hat the opinion issued by

Lhe n:ﬂ;:n}"lig (i l}nmﬂ.ﬂd in the minutes, I reads as Tollows,
verbatim:

Honourable House: Few times has the Houge been present-
o, in our judgement, with n matter of such interest and im-
portance ns the Trealy drawn between our Republic and the
Republic of Colombin, which puts un end to the already long
dinl . regarding dominlon over the islands of Sun Andrés
und Providenein, and the Costn Mosquitin, which Dboth coun-
triea have been disputing for n very long time. We also beliove
that only very rarely have the Statutory Commissions, charged
with submitting reports regarding matters debated in Lhe
Houses, had upen them the study of u maller of deeper
interest and profounder rvesponsibility. We have boen very pre-
occupled with handling this matter with the best possible in-
vestignlion, We have dedicated long days ‘of meditalion and
calm to this study. Everything, whatever has been written on

the matter, from one and another source, | j
, m the oliject
of vur nHtentioi e, has been the objec

The Comminaty
N MY & prodongad 41
ane In favour g}, mn;.,,.-.,".,,,f:;.*f.’ e

supported by four oty i advoeated by two Deputies and
with the sup + W00 ot against, advocated by De B

e unned ;:::”::h;rn::“ other logislator, Ones t’hp,{w, I;:I:::r:u :‘::‘;-
of 20 In favour, with 18 t“’ N Vous, It wis spproved by o majority vote
an Mureh 6, 10, Pwosed, The rutifiestion was formalized by Law

sion, prodused two reparts:

It cannot ;
negotlation, :u;:n::,r,lmi, from the reading of thix eliborate process of
existed nny eoere] ¢ W npproval of the Treaty, that thers might have

TEIon whalsoever oyep the representatives of Nlears-

gun “through deed "
St s llmtl Hc::n?:‘;l'ntx, % apeeified by International Law, in ore

can it be affirmed thay conclude the Trealy with Colombia, Nelther
of foree” llﬂninn‘é Nlrn there existed such “desds or threats of the use
e arigua In order (o fores Niearagua to the agree-

Colombia, through its Minister in Nie
sued since 1915 extenslve and diffieult
Chancellors who discharged

aragun, Manuel Esguerra, pur-
c negotintions with each of the
that office over n period of fifteen years.

The terms of the Treaty were agreed upon with a Conservative Gov-
ernment through one of the moest illulrious public men of the his-
*-_01'3" of Nicnr'nguu, and signed by a different Plenipotentiary, The Trea-
ty wns submitted to the National Congress, initinlly to the leginlature
of 1928 and then to the vne of 1929, Once in Congress it was studied
and approved by & Senate Commission and then by a plenary session of
the same, later approved by a Commission of the House and then by
a plenary session of Uie same, and finally approved by the Senate and
the Touse together. The rutification and exchange of notes of ratifica-
tion were carried out by a Liberal Government —furious opponent and
rival of the Conservative parly, the negotialor of the Treaty, who, ns
wus said earlier, had established a gover tal heg ¥ that lasted
eighteen uninterrupted yenrs,

Finally, we wish to point out that if the Government of Niearagua
has considered that between 1909 and 1979 it did not have sufficient liberty
and autonomy to manifest ils sovereign will to adhere to international
treaties or not to —all of them therefore suffering from a grave lack
of consent— it would be intercsting to speculate what the situntion
would be with respect to the agreements made since 1909 until the pre-
sent day (Annex). As will be observed, there are more than three
hundred contractunl engagements, ranging from the Charter of the Unit-
ed Nations to agreements of technical and financial nssistance and co-
operation for Nicsragun, which should be, according to the thesis of the
Government Junta of that country, “null and void.”

(k]
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Toost Lwo Frkts i : = 1t is not worth the trou-
pers— could have been & "secT¥! t treaty- e
e hagin anslysing i ssomctise:, the redly 18, SVECH, ot
e “secretly”™ wn
3 b AT Tresty had been 1
mﬂi g 1&-; :ﬂ:ﬁ'aﬁ; the validity of the instrument,
wp this fat woud in 00 R S U tional Lavw.

4 violation of {he Constituti .Inihisn_mtier. the
Gov:-}un::: of Nicaragua has slso declared that the Treaty of 1328 was
drawn up in open vidlation of the Constitution of 1911, On this Nicara-
gua states that “the decision to deelare the Barcenas I)f?.neées—Esguenn
Treaty null snd void is in no way unfounded, but that it is firmly }'ound-
od on Nicaragus's juridiealconstitacions] tradition...” With this res-
pect it eites Articles 2 and 3 of the Constitution of 1911 —in force at

the time the Treaty of 1928 was negotiated, signed and ratified:

“Article 2. Sovereignty is one, unalienable and unprescrip-
table and resides essentially in the people from whom officials
derive their powers as the Constitution and the Law establish.
Conzequently, no treaties cen be drawn up which are opposed
to the nations’s independence and integrity of that affect in some
way itz sovereigniy, except those [treaties] which tend to
unity with one or more of the Republics of Central Ameriea.”

“Article 3, Public officials do not have more powers than

those the law expressly gives them. Eve ti
(e 2 s ry action outside of

The Vi ties ded =
Vienna Convention cn the Law of Trea icates two arti
cles on the matter of the norms of national Jaw vis-&-vis International

- "?DB‘;’::I:E jk;'-:ﬁ-iw: will not be able o invoke the govern-
cooplianes it the ety T s o, 8 Jutiying non-
vut prejudice to what is preseribed ;amaﬂm;cilf,?,’.“dmm Wl
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Article 46 is of the following St

B g hat the ascent of a State in binding itscf
DAl e e carried out in violation of a norm in its
be myied by s:“;"'ﬂﬂs its authority to make treaties, cannot
violation be ch State as a defect in jts assent, unless such

De manifest and affects a norm of fundamental im-
portance in its national Jaw,

" i

i e-\.;id A vilation is manifest if it turns out to be objectiv-
¥ Evident to any State dealing with the subject in accord-

ance with the usual practice and in good faith.”

As can be appreciated, both articles are stated in negativ
: . e form
with the purpose of making note of the exceptional charm-tefrnaf resort-
ing to national law as grounds for the nullity of an international treaty.
So, the general rule is clearly defined in Article 27, whilst Article 46
even through the form of its setting forth is equally negative.

y Let us see what the “viclated” norm of the Nicaraguan Constitu-
uo_n c§ 1911 might be, since the Government of that country does mot
point it out precizely in its exposition. We suppose that it could be the
passage in Article 2 which says: “... No treaties opposed to the inde-
pendence and integrity of the nation or that affect its soversignty in any
way may be drawn up...”

It is clear, as will be seen in another part of this exposition, the
Treaty of 1928, far from affecting the integrity or sovereigniy of Ni-
caragua, favoured both notably. The juridical entitlements granted Co-
lombia not only the Mangles Islands but also the Costa Mosquitia, from
Cabo Graelas & Dios up to the San Juan River. A definitive, clear and
peremptory decree of the Spanish Crown —as the Royal Order of 1803
indeed was— ordered it as such. The Constitutional Charter which the
Government of Nicaragua considers violated did not include as part of
its territory the Archipelago of San Andrés (including the Mangles Is-
lands) : it could not do so and, as is just enly natural to surmise, it
never intended to.

A fundamental requisite stipulated by paragraph 2 of Article 46
of the Vienna Convention is that the viclation be manifest —a term
which is explained in the following paragraph of the Article in the sense

that “it is evident to any State.”

In this ease, doubtless not only is the supposed violstifm not w?den:
to any State, but it was not so for the Government of Nicaragua itsell
for more ths;n half a century, Even more than that, the Trest?r. as was
explained and demostrated, underwent a long process of parliamentary
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ints out:
Further, this same document points

«{ is considered that the majority of diplomatic ;I;;‘g;'::‘ in
is . iy

o s et st S LGS
gmu:;: Eﬂ{iﬁ?ﬁ;;a&;fwisied to evade their contractual
oL Vi 2

obligations.” (62)

that this case [with Nicaragua] bears
to which the Commission on Interna-
Nicaragua seems to have used simila
closest neighbours: Costa

We have the clear impression
the same characteristics as those
tional Law alludes. What is more,
means on other cccasions, even with it two
Rica in 1871 and Honduras in 1912

On analyzing the text of the two cited articles of the Constitution
of 1911, it should also be pointed out that ihe majority of countries h;w_e
similar norms in their respective Constitutional Charters. However, it
cannot be affirmed that the Treaty on Territorial Matters, duly approved
by the respective Congresses, and [followed by] an exchange of the
instruments of ratification, implies a Constitucional violation because fif-
ty years after its signing the Instrument is considered by the Govern-
ment in office to have been “injurious” to the country, This is the more
certain for as much as the territorial extension of the American States
which arose with independence was not, in many cases, clearly defined,
since the Uti Possidetis Juris of 1810 did not always set forth ab-
solutely exact and precise borders. If it had been so, no problem of any
sort would have arisen in the demarcation of the frontiers among these

{61) Report of the Commission on International Law, A/GA00/ ey, 1, p. T3,
(62) 1bid,, p. 74, :
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:ﬁﬁ:&;tnﬁfﬂﬂx ;:E?“}i merely to refer to some sort of self-
tiers of each State, d immediately have pointed out the fron-

4 THE IMP
OSSIBILITY OF ALLEGING NULLITIES ON THE
ART OF NICARAGUA

true Tﬂl‘;‘t D;h? grounds for l;[}{mgs.ﬁon did apply and the Treaty were
D s ion— Nicaragua, more than half a century since

g:: rIi‘ri?:h:: Ll]llstrumentx of ratification were exchanged, would have lost
% o M 0;89 any grounds for discharge, termination, withdrawal
or suspension of the Treaty of 1928, Article 45 of the Vienna Convention
addresses this particular:

“A State will not be able to allege a cause for annulling,
terminating, withdrawing or to cease the application of & Trea-
ty pursuant to that preseribed by Articles 46 to 50 or in Ar-
ticles 60 and 62, if, after being aware of the facts, that State:

a) Has expressly agreed that the Treaty is valid, conti-
nues in foree or continues to be applied, as the case may be.

b) It has acted in such a way that it should be considered
tn_h.w‘e assented to the validity of the Treaty or to its continu-
ation in force or its application, as the case may be.”

This fundamentally important principle of International Law within
the Jaw of treaties, according to which one party cannot gain advanta-
ges from its own inconsistencies, is supported by equity and good faith
(allegans contraria non audiendus est),

In the ease which coneerns us, just reading this article brings us
immediately to conclude that Nicaragua could scarcely argue a single
ground for abrogating or considering the Esguerra-Bircenas Treaty ter-
minated.

1t is axiomatic that this country [Nicaragua] for about 50 years has
given its assent to the validity and force of the Treaty. Since 1980, not
one of the governments of Nicaragua officially or privately, openly or
tacitly, indicated that the Treaty was null. Throughout the administra-
tions of José M. Moncada (1920-1982), Juan B, Sacasa (1933-1936), Bre-
nes Jarquin (1936), Anastasio Somoza Gareia (1937-1947), Leonardo Ar-
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evident, however, that even if that country —10 lost the onti
had valid reasons to argue for the nullity, it would have lost the option

to do so.

Jurisprudence clearly recognizes the loss of the option to allege nul-
lity after a certain period of time:

“La fait que le Nicaragua n' ait émis de douf:e qum}t a !a
validité de la sentence que plusieurs années aprés avoir pris
connaissance de son texte complet confirme la conclusion & la-
quelle la Cour est parvenue, Liattitude des autorités du Nica-
ragua au cours de cette période a été conforme & l'article VII
du traité Gamez-Bonilla, d’aprés lequel la décision arbitrale quel-
le qu'elle soit —et, de l'avis de la Cour, cela s'applique égale-
ment & la décision rendue par le roi d'Espagne en qualité d'ar-
bitre— “sera considérée comme un fraité parfait, obligatoire
et perpétuel entre les Hautes Parties confractantes et ne sera
susceptible d'aveun recours.” (63)

With rvegard to the Préah Vihéar Temple ease, the Court also tukes
this eriterion:

(63) Affaire de la Sentence Arbitrale Rend 1 -
1960, pp. 218-214, ue par le rol d'Espagne, C.L1. Recueil,

78

Ml exigta

“n 1908 dg 1, “’:“:i U doute sur Faceaptat
ot indiquge, 14 {;,m; PAT consinuent de by
1

Baurait Mj"”rrl‘l:‘- Ininllami._»- T orason de e conds
Pendant eip, Wk affirmer gu'elle g I'. . con I‘
4  FIRUARtE ang cer gy, BB pes sceeprd g
;-:m;enhm de 1904 |y MU‘.E:-L;J;M des avantages que la
l:!e’lle—;',:el-rr(?:;h: :1 le, 1a l:‘r.:.-w_ : ::,urr.:‘,:” ) ;
Puisquaneyne ;5%‘: ™ 1ont fis b son aeceptation de la carte.
Bans importance dy iy I?Mk! ne peut invoquer eryenr, I st
i 2 ronercher sl cette confiance st fondés

PEUt Aujourd'hai, tony 1o oot 0 1a carte. La Thailande ne

“mt par Je Bigen
fromtis

Further on it states;

“La Coyr estime d'a
i idire ns som e
semble la conduite € part que, considérée dans son en.

tltérieure de la Thailande & confirmé et e
e ltéricure el oot
lr:hon‘sm:l ncl:eptatm_n Initiale et que les nctes accomplis par
Thailande sur les lieux n'ont pas suffi & lanngler,” (65)

REMing the arbitration over the Eeagle Canal between Arpenti-
na and Cl_u]e. the Court sccepied Chile’s argument on the matter, al-
though this country did not actunliy invoke the “Estoppel”:

"Il‘!. these circumstances, the lack of protests from Argenti-
na during the thirty-four vears that followed the making of
the Treaty, constituted an acceptance or recognition of the ter-
ritorial situation established by the terms of such instru-
ment.” (66)

The same principle has been considered in the verdicts given on the
Jurisdiction of the European Commission on the Rhine (PCLJ, 1827}, Ju-
ridical Status of East Greenland (PCLJ, 1938), the Losinger Case (PCIJ,
1936), and the Nottebohm Case (ICJ, 1955), to mention only a few,

(64) Affaire du Temple de Préah Vihdar, C. 1. 1, Recueil, 1962, p. 32,

(65) Tbid, pp. 3233

(66) Laudo Arhitral sobre la Controversia en Ia Regién del Camal del Heagle,
1977, p. 261, paragraph 161,
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ard there is ample jurisprudence [to that effect].

Judge Max Hober in his sentence with regard to the Isla de Palmas,
sddresses this point:

{67) Declaraciin de b Juxiz de Gobi & B truceifn Nacional (Mana-
gza, Felesary 1980)
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Even if the Treatr had been sigred, but not ratified, it should be
accepted that this fact alone would have created a peint in favour of
Colombia, especially so sincs it had been exeroising exclusive ard unin-
terrupted sovereignty over the Archipelago of San Andrés for a century
and a half. If the Nicaraguan Government made s Treaty of such na-
ture, it was becaunse it clearly held the juridical and moral conviction that
the Archipelago belonged to Colombia.

(68) Permanent Court of Arthitration. (Internstiomal Bovesn of the Permaneat
Court of Arbitration, Apeil 4, 1938).

(69) PCILJ, Serfes A/B, N 52, pp. 430
(70) PCLJ, Serfies A/B, X" 53, p. 5L
(1) Repert of the International Court of Justiee, p. 55
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NICARAGUA'S ATTITUDE VIS-A-VIS THE
INTERNATIONAL LAW OF THE SEA



As alresdy mentioned, the Government Junta of Nic in i
E » Nicaragua In is
Declaration of February 4, 1880, as well as in its “White Book™ has ad-
vocated the attempted abrogation of the 1928 Treaty:

“'Al.'l_those islands, islets, cays and banks (of the Archi-
pelago of San Andrés) are an integral and indivisible part of
Nicaragua's continental shelf —a submerged territory which is
a patoral prol tion of the inland— and by the same to-
ken it is undisputably a sovereign territory of Nicaragua.” (74)

I_‘he Government Junta has likewize declared that that country has not
exercised sovereignty over the maritime areas which it considers as its
possession:

“The historical circumstances which our country lived
through after 1909, hindered a genuine def: of onr conti-
nental shelf, jurisdictional waters and insular territory which
rises from said continental shelf, an absence of sovereignty
which was demonstrated...” (75)

We shall now make n brief analysis of these assertions:

a) Although the Archipegalo of San Andrés is in no way found
on the continental shelf of Nicaragua, as alrendy stated earlier in an-
other part of this document, no where in positive law, nor in doctrine,
nor in jurisprudence has it ever been comsidered that just because an
island Lelonging legally to one State is found in the continental shelf on
the other, the latter can take to itself the right to incorporate the is-
land into its own territory. What would the situation be of Great Britain
with respect to France, of Cyprus in relation to Turkey. of Sri Lanka
to India if this “doctrine” prospers?

(74) Declaration of February 4, 1950
(78) lbid.
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Now, if we held to the novel thesis set fortd _E‘;;::‘:-;;EE‘ ;’; ;:
“White Book™ regarding what it calls —'\]%-_ nom.
situstions could present themssives This critems =2

“Nicaragua's elevation i= situated We;n frwm deep ‘_a].ﬁﬂ
leys, that of the Yucziin on the north and o ofcdmnmm i
LbemﬂLThisla::,ﬁhawifhhaf_hunﬁmf_l:_ > 5
has zn mmense depth cleariy defined, _-t:t_utms; :“ t;ie
abyes which separates the underwater territories \“.)h.e_l o8
guz and Colembia. On ohserving the msp ._shnﬂniom n:ual'.cﬂhmrP
demhofmmmﬁmwamthsha‘s ’;. ird's
-eye view that Colombiz's affirmstion of shal:mg v§1t Niea-
rmaswmmmmﬁmm;heﬁjsaelemdlsmrt_lm of the
arimal geomorphological (sic) situstion of the marine depths

of the Caribbsan Sea” (76)
Further on it adds:

“_ . there is no doubt at all that all those lands are an integral
part of Nicaragua's Continental Shelf, Which are the under-
water extension of ite mainland or principel territory, or, as
already defined, those [land] formations to which we referred
from 2 unity with the Central American coniinental mass, unit-
ed in an undoubtable fashion —geographically and geomorpho-
logically— to the Atlantie or Caribbean Coast of Nicara-
gua” (77)

On observing the curious map which is annexed to the “White Book",
it is clear that not only would the Archipelago of San Andrés belong
to "Nicaragua's elevation” but Jamaiea, too, the Dominican Republic and
Haiti, with all their surrounding islands, would he part of it. Now, sinca
the ultimate conclusion apparently is that the territories found in the
cited “elevation” belong to Niearsgua, this country will then have to ful-
fill its duty to incorporate into its “sovereign territory” (78) the thre=
States just mentioned,

Also, there doubtless must have been some mistake in the reading
of various definitions and in the analysis of the continental sheli’s form
gince from the first indirect references to the matter by Valin in 10681
any by Vattel in 1758, continuing with the Truman Proclamation in 1945,
even up to Artiele 76 of the TION® project, never has un island been

(76) White Dook of the Government of Niearagua, p. 1.
(77) White Book of the Government of Nicarngun, p. 2.
{78) Ibid, p. 3.

* Texto Integrade Oficicso para foros de Negociacidn,
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Mm of & States [oootinestsl] sheif I effect, 2s
_im_ihgm.]hew.cfthemm' tad shelf bas slways
mmtbem' mﬂ:e_::a.'::lesm-bednds-hsﬂ:uﬁm‘ be fommd

mmulgedaaszn:ebmmhamdé: i
b) It seemc thai the Geve v

i th vermment of Nicarsgos i umaware of the
mwmmdﬂﬁkmm&mﬂgﬂh ztere
MIA?'. m:.a:)—amﬁ: ing t0 the terms set forth in the Geneva
tomvits _mml.%sv—w}uch presently governs fi— but also with regard
“kw?nstur\:' lwx_mg ©D 1o itz final incorporstion within that bramch

+ starting with President Trumen's Prodamation in 1945,
Itiseﬁéea:,inm!ﬂamwi:htheinragﬁ:.g,mz:tbemﬁ:cul

shelfl has an essentialiy econcmic coznotati 3 ¥ -
Gmeri Conintion ? en. Thus, Article 1 of the 1958

I"

“For the purposes, of these articles, the term ‘Continenial
Shelf” TEEEI'S 1o: a) the ses-bed and subsoil of the submarine
areas adjacent to the coasts, but situated outside the territorial
waters, 10 & depth of 200 meters or, bevond this boundary, as
ﬁ_n- as the depth of the superjacent waters permits exploita-
tion of the natural resources of thess areas; b) the sea-bed

_and the subsoil of analogons underwater regions, adjacent to
island coasts.”

.ﬁ§ can be appreciated from the article cited, the continental
shelf is made up of the sea-bed and its subsoil for the purpose of
v_xp](‘:nng‘ and exploiting the natural resources extant there; thus the
continental shelf of a Stave will extend as far as the depth will allow it

to l:e exploited, At present the limit fluctuates around a depth of 1,250
meters.

The continental shelf will have the same fundamentally economic
character in the new Convention of the Law of the Sea, now being draf-
ted:

“Art, 77. 1. The Coastal State exercises soversign rights
over the continental shelf for the purpese of exploring it and
exploiting its natural resources,” (79)

Although it could be considered unnecessary to add any other argu-
ment to corroborate what has been set forth we will simply peint out
two taries by the C ission on International Law on articles
of the project submitted in 1965, and one part of the dissenting opinion
of Judge Fouad Ammoun in the matter of the continental shelf in the
North Sea.

(79) Third Conferonce on the Law af the Sea, Afeonf, 62/WP 10/Rev, 2, April
11, 1980,
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Ax wine sleeady inbivarsd, (e Avchipelag of San Al sl ‘l:rt\\'l-
denola ie not a apecial elomstanes” peeording (o the '.\\\n\'vl\li\:h. (NI
forw, A0 wonhd have the vght o oan o s of wp Lo 200 miles,
Which varsies with it the soverehinty over it seebsl e sl ol In\nu:
W b U mbddle Nine diwn s the Nivaragian Ttk Pk (hat
eomihey s veat s (e citad Arehipelipn, as fongg wa dlelinitation Il
wor been effected befine vig o difteent poestone,

B Nicaragnats demonstuation that 1t has nat exeteined favtadiotion
war severeinty over (e centinental shelf, jurbslictional waters e
anbar tevritorien, s alendy been cammented n partially, especinlly with
pespeh b (s Bast point, A bvied commentary, T, wi!l_ [ |llllll||!
o pegand G the it aveas, Ax in the case of the sl tevvitorvies
of the Avehipelage, so the feet that the Governtient of Niesengun had
not exoreised sovercignty over the manitine aveis Belonging o Colon
Bia, only detmonstrates the {aithinl obsorvance of e prineiples of Inter
wational Law and the obligations eontraciad idernationally, So iU tarus
ot to be o signifieant veversal that that countey had wnervised veither ju-
visdiction ner severeignty over certadn maritime sones adjacent to s con-
thrental and insular torriteries Bn contimst with the constant, and wnin
torrupted furisdiciion which the Republie of Colombia has been exorvis.
g Prom time inmemorial over the cilbed wmaritine aveas,

We do not think we nead to prove the way in whicl our country
has Veen exchvising its soverelanty within the mavitime avens adjaeent
to the Archipelago, 1t is only ton cleny and evident a fact,

O this matter we only wish to point out that Nicaragua's having
declared the absence of sovercignty on its part in the maritioe areas wl-
Jacent to its tervitory, and the effective and uninterrupted presence of
Colombia over the maritine aveas adjscent to the Avchipelago earry with
them the consequences that international dectrine and jurlspradence spee-
iy,

(81) Thid, p. 50
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CONCLURIONS

On Felivuary 4, 1980, the dunta of Natlonal Reconntraetion of Niea-
g e ael withont precedents b moder nornationnd Law, b
Hethed Defove the diplomatle corps aeevedited n Managus o Shecleation”
T whieh 0 puvported to denotnes (he Freaty on Poreitorinl Mattevs be-
twvoen Colombia and Nivavagus, which has boen o Coren alnee 1080, 8i-
mudtameonsly 10 disteibited o bosklel deaigisted *The White Boek™ fn
whieh it develops the Coumdations of the position §E has adopted,

e argmments sel forth ave for e mosl paet confuaed and legally
frvogulae seh that in dta avgunent over the supposed nallity fof the
Troaty] theve appear matters that have not the least velntion o the
eamges for tormdnation of treaties that are fn conformity with the norms
and priveiples of International Law,

Along s line they attempt to take the matter back (o a diseus-
ston over the tervitodial title, proviews te the deawing up of the Trealy,
and advanes & sories of proposals witl speet Lo the governanee of -
ftime reglons ng woell,

Furthermore, the Nicaraguan argumentation fs conteadietory, eon-
fused, and irvegudar, Toreign (o all law:

1. Wirst of all, Nicaragun's protense violates the most fandamen-
tal of principles of International Law: Pacta Sunt Servanda, Aceording
to this priveiple, every Treaty s binding on the Tarties and must e
fulfilled by them in goosd Gaith, This principle constitutes, logieally, the
cornerstone of relations among States, sinee without the vweeognition of
the axiom that Treaties ought to be given faithful and striet compli-
anee, international peace and secarity would vun into grave dangoer.

Consequently, since Pacta Sunt Servanda is o fundamental prineiple
of Tnternational Law, its violation automatically extends to Jus Cogens.

9. Bvidently the Junta of National Reconstruction has attempted
to denounce and terminate the Treaty of 1928 with the purpose of with-
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; is Ir ment imwws.lllowm-m-_
ich 9;;:: tg terminated without ex.
u:: Parties, or by virtue of principles

clearly set forth in International Law, The casc which concerns s cannol

2 second, only the causes
be found within the first hypothesis. As for the S0 ) hange

gﬂc:cmunc:m;::ff :::: m;!ni i:n]\;msibilit\' of carrying ou_t
the Treaty, can under specified conditions qualify as grounds for termi-

mation of an agreement. .

We have deliberately excluded “denunciation” in our enumeration
because there exists mo agreement between the Parties ‘to permit it
International Law prokibits a Treaty with the ch;mcser}sn_cs of the Es-
guerra-Bircenas Treaty from being dencunceable. This lsllllfﬂ:l'e‘d from
Article 56 of the Vienna Convention on the Law of Treaties, which was

i by the Commission on International Law in the following

terms:

drawing from the obligations wh
this Government forgot that Trea
press or tacit agreement between U

“The particular charscter of some Treaties excludes ths
possibility that the contracting States would have had the in-
tention of permitting one Party to denounce them or withdraw
from them st its diseretion. An example of these are the trea-
ties on the demarcation of territorial frontiers.” (92)

Neither could it be affirmed that a “fundamental change of circum-
stance” has been presented, since the clause Rebus Sic Stantibus is not
applicable, according to Article 62-2 of the same Vienna Convention, to
the Treaties which define territorial issues:

“A fundamental change in circumstances cannot be argued
as a cause to terminate a treaty or to withdraw from it:

a) If the treaty establishes a frontier, or

b) If the fundamental change is as a result of a violation
on the part of the one who alleges it, of an obligation born out
of the treaty or of any other international obligation with res-
pect to any other part of the treaty.”

3) It should be reiterated also that because the Trea
an instrument which settles territorial matters and esetablishtge,otfl::rﬁf.

(92) Reports by the I | Law Commi 5t
and Rev. 1) United Nations, Twenty First Session, N, Y., 1956,

N* 9 (A/6300
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an objeti b

tly, f;:t;‘r;n'f?m (98), it is not susceptible to terminaticn. Las-

o Satl iNg Impossible to comply with the Tresty, the Treaty
been carried out in an honiest, cordial and uminterTupted mmroer.

- L.::;:I: :‘;t::r(mtllisiw.s. since the Esguerra-Bircenas Treaty is oot
mﬂxepiﬂ il nunciation or termination by the sole will of cme of the
X hn-;. rovernment of Nicaragua should continue to abide by it, as
i been doing until now: it has no other choice. ;

c‘“‘:;“-‘ for its part is attentive and vigilant to demand and enforce
Lawl ;h‘e :‘Iim;” mt‘-;:ﬁizaﬁms which, according to Internationsl
. are derived from Treat H
Jombia and Ni t¥ on Territorial Matters between Co-

. %) The Archipelago of San Andrds and Providencia, due to its po
sition and characteristics gives rise to territorial waters, a continental
shelf and an exclusive economic zone in conformity to the norms and
principles of International Law. To affirm that the cited Archipelago is
situated on Nicaragua’s continental shelf and that it therefore belongs
to that country is simply a juridical absurdity.

5) Al the Archipelago of San Andrés and Providencia, including
the Mangles Islands and the territory included between Cabo Gracias a
Dios and the San Juan River, belonged, in the fist place to the Kingdom
of Tierra Firme and thereafter to the Viceroyalty of Nueva Granada
These territories were under such governance in 1810, when the events
attending liberation commenced. The Governments of Colombia and Nica.
ragun freely agreed and exchanged the instruments of ratifieation of a
valid and perfect international Treaty, through which our country rvcog-
nized Nicaragua’s sovereignty and full dominion over the Costa de los-
quitos between the Cabo Gracias a Dios and the San Juan River as well
as over Great Corn and Little Corn Islands, The Republic of Nicaragua
in turn recognized the sovereignty and full deminion of the Republic of
Colombia over the San Andrés, Providencia, Santa Catalina and all the
other islands, islets and cays which are part of the Archipelago of San
Andrés.

The Republie of Colombia will fulfill with the cbligations and enforee
respect of the rights it derives from this instrument.

(93) Treatiez that blish chjecti are those that stipulate in

Ives valid jona! obligations and rights erga ommes In Waldoek's re-

port to the International Law Commission in 1968, there ls a rather complete defi-

nition on the matter: “Treaties that establish cbjective governance. 1. A treaty es-

tohlishes an objetive governance when, according to the terms ard the circamstan-

ces of its making, the intention of the parties is to create, for the interest of all,

obligations and rights relative to a specific region, State, territory, locality, river,

waterway, or a specific region of the sea, sea-bed or alrspace as long ss any Siate

with territorial jurisdiction in ion with the purpose of the treaty is included
mcng!hemmu,nrumtth!&mhu d to the provision in don.”
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TREATY ON TERRITORIAL MATTERS BETWEEN
COLOMBIA AND NICARAGUA

Signed in Managua on March 24, 1923,

Approved in Colombia by Law 93, 1028,

Approved in Nicaragua by Low of March 6, 1080,
Exchange of ratifications in Managua on May 5, 1930,
Promulgated by Deeree 008, 1930,

The Republic of Nicaragua and the Republic of Colombia, desirous
to put to an end the pending territorial litigation between them and to
strengthen the links of traditional friendship which unite them, have re-
solved to enter into this treaty, and to this effect they have appointed

their respective Plenip iaries, that is: .
His Excellency the President of the Republic of Nicaragua has chosen
Dr. Don José B Meneses, Und vy of Foreign Relations; and

His Excellency the President of the Republic of Colombia has chosen
Dr. Don Manuel Esguerra, Especial Envoy and Minister Plenipotentiary
in Niearagua.

Who, after having exchanged their full authorizations, which they
found in due order, have agreed in the following stipulations:

ARTICLE 1

The Republic of Colombin recognizes the sovereignty and full domin-
ion of the Republic of Nicaragua over the Costa de Mozquitos found be-
twoen the Cabo Gracias o Dios and the San Juan River, as well as over
Great Corn Isand and Little Corn Island, in the Atlantic Ocean, and the
Republic of Nicarngus recognizes the sovereignty and full dominion of
the Republic of Colombia over the San Andrés and Providencia Tslands,
Santa Cataling and all the other islands, islets and eays which form part of
snid Archipelago of San Andrés.

Not considered included in this Treaty ave the Roneador, Quit.nsut:-
fio and Serrann Cays: their dominion is in litigntion between Colombia
ind the United States of America.
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ARTILS B
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ACT OF EXCHANGE

Sy mes & e oifess of the Miisoy of Forsimm Beludons of
e Covermmens of Nieamrm, the mes: Sxefent Dr Den Merest Feo
rremm, Spesinl Toor and Wimimer Dlenipotemdimer of Colembi: im NE
m::ma:dﬁe:;:;:‘b:e‘is:ﬁ:.ﬂ:?:‘ﬁnﬁ:ﬁ.lﬁ?ng@-
@Wm&-ﬁﬂ&j&:dm&&fﬂmm&ﬂ?rﬁ:ﬂ-
Heatiors of their respecive Govermment=. relative o the Tresty drawn
Betwees Colorsfia aod Niamagans oo the swenty-foetk of March, pive.
btk Espuifics regeritg the Asehizelsgo of San Arndrés and Tidsre
i and Niearagua's Mosquitia; sesing that the foll powers conferred for
ity puzpess ar= B goed and doe form ard kaving foond these ratifi-
catiops eniirely eomformeable they carvied out the corresponding ex-
chazge.

The gedersioned by virtes of the plerfpotantiary power which has
Been conferred opon them and on insiroetioes of thefr respective Gov-
ermments, declars: that the Archipebign of San Andrés and Providencia
which fz mentioned in the first clanse of the aforementioned Treaty does
oot exiend west of the 2%nd medirian of Greenwich

In witness wheveof, the prdarsi i sign these
sealing them with their recpective seals.

Dove in Managua, au the fith day of the month N
hondred thirty. month of May, nineteen

Jrrdi

in te

Sesl) MANUEL ESGUERRA

Seal
SEES J. TRIAS G.
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